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\4 E, WHO SPENT THOSE THREE DAYS, August 19th 
to 21st, 1953, at the Bedford Springs Hotel will never forget the beauty of 
this famous 150-year-old resort, nestled in the Allegheny Mountains, with 
scenery which made all of us gasp and appreciate more than ever this good 
old United States. As we turned off the Pennsylvania Turnpike and crossed 
the threshold of this Inn with its history and heritage of the years, each of 
us not only felt at home but realized that ‘Here is where good fellowship 
prevails.”’ 

The luxurious and novel accommodations with its services took care of 
our every want. Breakfast, whether Continental style or otherwise, started 
the day right and the meals which followed would gratify the most fas- 
tidious epicure. The only objection was that an American Plan Hotel with 
such a cuisine is a poor place to keep one’s figure. 

One of the outstanding features of the convention was the number of 
wives who accompanied the members. The ladies played cards, swam in the 
hotel pool, played golf, and visited the Village of Bedford with its colonial 
interest, dating back to 1751. Bedford was named in honor of the Duke of 
Bedford, and Espy House and the town itself was the headquarters of Gen- 
eral Washington and his troops in 1794 during the Whiskey Rebellion and 
has provided the setting for several well-known historical novels. 

The men attended the meetings during the daytime, listening to the 
discussions dealing with various phases of our work and all of us felt that 
we benefited by them. Nevertheless, who wants to work all of the time? 
Let’s relax, get acquainted with the others and have fun! The President’s 
and Nate Phillips’ parties ‘broke the ice,’’ took care of that situation and 
furnished the opportunity to meet old and new friends—lawyer and com- 
pany man—no comment is made on the later hours when conviviality and 
sociability reigned. 

Were you ever hauled on a hayrack, propelled by a jeep over a corduroy 
road (and I mean rough) to a barn where an old-fashioned orchestra held 
sway (?) to the proverbial barn dance rhythm? A real test of one’s age, 
but the barbecued food cooked over an open fire under the stars furnished 
the necessary strength to carry on and added to the real pleasure of this 
entertainment which had been arranged for one of the evenings. 

Friday night the main banquet was held and after a most delicious 
dinner, Jim Donovan was presented with the Tyne Award, which he so 
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justly merited. An Honorable Judge then gave an address which would 
shame Bob Burns, et al., and filled the entire room with constant laughter; 
every lady received a souvenir—every man a door prize. 

Saturday came—everyone hated to leave such companionship and fun. 
All of us as we pulled out of the drive were of one thought: 


(1) I learned a lot at the Convention. 

(2) I met a lot of regular fellows and developed my friendships and 
contacts from all over the country. 

(3) I would not think of missing the 1954 Convention in Mil- 


waukee. 
ONE WHO WAS THERE. 


EDITOR’S NOTE: 
The foregoing article was received too late to be incorporated in the October 
Quarterly. 
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Preface 


In THIS ISSUE of the Federation Quarterly we are 
fortunate to present the Symposium on the Responsibility of the Defense 
Attorney. This subject was one of the high points of the Federation’s 
Annual Meeting last August. The panel consisted of very capable trial 
lawyers who had met this problem in their practice. “The moderator of the 
panel, James Dempsey, is a trial lawyer of distinction, as are the members 
of the panel itself: John A. Appleman of Chicago and Urbana, Illinois; 
John Gordon Gearin of Portland, Oregon, Harold C. Moan, of Toledo, 
Ohio, and George P. Slesinger of Pittsburgh, Pennsylvania. 

The unusual situation confronting a defense attorney, when it appears 
that the insurance coverage will probably not be adequate to support a 
jury’s award, was thoroughly discussed. Under varying circumstances, 
what is the duty of the attorney who nominally represents the insured, but 
actually represents the insurance company? Even two lawyers, one for an 
insurance company and one solely guiding the interests of the insured to 
prevent an excess verdict, find conflicting interests that have to be solved. 
But these responsibilities may be rather serious. See Hammett v. McIntyre, 
114 Cal. App. (2), 148, 249 Pac. (2) 885 (1952). 

The recent case of Southern F. & C. v. Mortis, 35 Tenn. Ct. App. 657, 
250 S.W. (2) 785 (1952) points out on page 790 the duty of the in- 


surance company: 


“We recognize the full weight of defendant's insistence that hind- 
sights are always better than foresights and that counsel placed in such 
a plight are not required to have the gift of prophecy. We are aware 
also of the delicacy of the relationship between insurer and insured in 
cases of this kind. The insurer is under no duty to compromise a 
claim for the sole benefit of its insured if to continue the fight offers a 
fair and reasonable prospect of escaping liability under its policy or of 
getting off for less than the policy limit. The insured surrenders to 
the insurer the right to investigate and compromise or contest claims 
knowing that, in the event of a claim, the insurer will have its own 
interests to consider. But an insured also has a right to assume that 
his interests will not be abandoned merely because the insurer faces 
the prospect of a full loss under the policy. The relationship is one of 
trust calling for reciprocity of action. The insured owes the duty of 
full co-operation—the insurer the duty of exercising good faith and 
diligence in protecting the interests of its insured.” 
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The court, in this case, affirmed the judgment against the insurance 
company on the theory of bad faith in investigating the claim and in fail- 
ing to settle within the policy limit. The court also held that bad faith is 
a question solely for a jury to pass upon. 

In another very recent case, Vanderbilt University v. Hartford Acc. & 
Ind. Co. 109 Fed. Supp. 565 (1952) the defendant was found guilty of 
bad faith in refusing to settle a claim, and consequently was held liable for 
the full amount of the judgment. 

If the rule is to be that an insurance carrier is liable for an excess judg- 
ment when there is bad faith in handling a claim, and that the determina- 
tion of the question of bad faith is solely one of fact for the jury, the com- 
panies will have to exercise a high degree of care in the entire proceeding. 
Inasmuch as the matter of defense is entirely in the hands of the trial 
attorney, will he have a corresponding obligation, or can be be completely 
exonerated because of the action or inaction of his company client? 

The other articles in this issue, by Messrs. Wormwood and Becker, 
were not part of the panel discussion. However, they are very timely and 
are suitable correlatives to the panel discussion. 

Extra copies of this issue may be obtained for $1 each by writing the 
Secretary- Treasurer at his address shown on the inside front cover. 
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Where Does a Defense Attorney’s 
Responsibility Lie? 


Panel Discussion, held at the Thirteenth Annual 
Convention, Federation of Insurance Counsel 
Bedford Springs Hotel, Bedford, Pennsylvania 


Members of the Panel: 


JAMES DEMPSEY, Moderctor White Plains, New York 
JOHN ALAN APPLEMAN Urbana, Illinois 
JOHN G. GEARIN Portland, Oregon 
HAROLD C. MCAN Toledo, Ohio 
GEORGE P. SLESINGER Pittsburgh, Pennsylvania 


Mr. ROBISON: Just a word about Mr. James Dempsey, your Modera- 
tor, who is too bashful himself to say who he is. You have met him, of 
course, but you probably do not realize, unless you have had business deal- 
ings with him, or unless you have seen a copy of Martindale-Hubbell, that 
he is one of the outstanding insurance attorneys in and around the City of 
New York. 

He represents an innumerable number of insurance companies locally 
and in New York State in the trial of their lawsuits. He is also a member 
of a group that plans and executes and puts on annually the Practicing Law 
Institute in New York, which many of you have attended. 

He has been with the Federation of Insurance Counsel for several years. 
He came down to Atlantic City in 1950 at our Convention and delivered a 
talk on the subject which is being generally discussed this morning, ““Ex- 
cess Liability Over Policy Limits,’’ a very scholarly article. Mr. Dempsey 
has been a member of our Board of Governors for the last year, and is very 
active in the Federation. 

We are very fortunate indeed to have such a man with us as a member 
and as our Moderator this morning. 

Mr. DEMPSEY: Thank you, Mr. Robison, for your most cordial and 
complimentary introduction. We of the Federation are indeed grateful to 
you for your splendid record and noteworthy accomplishments as our 
President. 

This morning we are to fill dual roles. Regretably, the address on 
“Problems of Defense Attorneys in Combating High Verdicts’ by Erwin 
W. Roemer, will not be delivered, since Mr. Roemer has found that he 
cannot be with us. 
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Accordingly, Mr. Robison has asked the members of the Panel to en- 
large the scope of discussion to include the subject: “‘Combating High 
Verdicts,’’ as well as the assigned topic of ‘‘Responsibility of Defense 
Attorneys.”’ I think that you will agree with me that they do overlap. 


Permit me to suggest at the outset that we will welcome questions from 
those of you in the audience. We would prefer to have them in writing, if 
you do not mind. I am sure that many of you have questions which you 
would like to have presented, considered and discussed. Furthermore, we 
wish to have this panel discussion broadened in scope so that we will 
obtain the opinions of many others than those who have been chosen as 
panel members. All of us may then feel that by the time we conclude this 
discussion we shall have gleaned many suggestions and opinions which will 
be of ultimate benefit to each of us in the course of our own practice. 


Before I present the Panel members there are a few remarks which I 
would like to make, so that we may have the issues clearly defined. 


While, as members of the Federation of Insurance Counsel, we are 
primarily defense attorneys or insurance representatives, we well appreciate 
that the interests of defense counsel and plaintiffs’ counsel sometimes clash 
and sometimes coincide. The plaintiffs’ lawyers have their problems even 
as we defense attorneys have. Recently, I heard about a plaintiff’s lawyer 
who had taken a case on a contingency basis, as many, if not most of them, 
do. After a plaintiff's verdict had been obtained, the case was taken on 
appeal to an Appellate Court. Later there was an appeal to the highest 
Appellate tribunal. Eventually there came the time for the “‘great divide.” 
With the plaintiff in his office, plaintiff's attorney submitted a statement to 
show how much the client would actually receive. But the client was not 
satisfied and she inquired: ‘‘Is this all the money I get?’’ The attorney 
replied: ‘““That is your proportionate share.’’ She remonstrated: ‘‘Well, I 
don’t think that is right. It seems to me that I should get more.’’ He de- 
clared: ‘‘Now, wait a minute. This was a very difficult case. It was bitterly 
contested all the way. In fact, it was a miracle that we ever succeeded in 
obtaining a verdict. Then we had two involved appeais.’’ The client 
seemed unimpressed and again inquired: ‘‘Is this all the money that I get?”’ 
The lawyer insisted: ‘“That is your share.’’ She continued: ““Well, I think 
I should get more.’’ Finally, he said: ‘‘Here, let me read you the decision of 
the highest Court of this State upon the appeal in this case.”” With that he 
obtained the decision and read it to her, and he added: “I want you to 
know that all of the Judges concurred except Judge Jenks, who took no 
part.”” She asked: ““What did you just say?’’ He said: ‘All concurred 
except Judge Jenks, who took no part.”” “Well,” she replied, ‘‘thank good- 
ness for that. If Judge Jenks had taken his part, there would not be any- 
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thing left for me. 
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Of course, our consideration as to the responsibility of defense counsel 
could very easily go from one extreme to the other. Platitudes and realities 
are frequently at a tangent. It will be our endeavor to establish their 
coincidence. 

With respect to the first phase of our discussion on the question of 
“Combating High Verdicts,” I am informed by our Canadian members 
that they are not confronted with high verdicts in the Dominion of Canada. 
However, throughout the United States, almost without exception, we are 
in a high verdict cycle. Whether this be due to a socialistic trend, as 
Professor Lewis indicated yesterday, whether it be due to the devaluation of 
the dollar, or whether it be due to the fact that plaintiffs’ lawyers are 
becoming more proficient and adept in the presentation of their cases, we all 
appreciate that high verdicts are the vogue. Six-figure verdicts are not 
infrequent. When a waiter in the City of New York could recover for 
injuries, which, though serious, were by no means devastating, a verdict 
against the Long Island Railroad of $420,000.00, without the flicker of 
an eyelash, you all well realize the gravity of the situation. 

Some of these high verdicts may be punitive. I am satisfied that was 
the case with respect to certain verdicts against the Long Island Railroad. 
The people who reside on Long Island have been so unhappy with the 
existing railroad situation that they have been eager to highlight their 
animosity by verdicts which have transcended all reason and moderation. 
Such verdicts are certainly not contained within the four corners of ade- 
quacy as the Courts have evaluated damages over the years. 

Many plaintiffs’ attorneys have organized in a N.A.C.C.A. Their 
members hold conventions and meet, as we are meeting here. When one 
has learned an effective tactic or a persuasive argument, he transmits the 
discovery to his confréres. In N.A.C.C.A. plaintiffs’ attorneys have ac- 
cented to great advantage what is frequently referred to as ‘“‘demonstrative 
evidence.’’ Photographs in color are often used. Motion pictures have been 
exhibited in the court room. Blackboard demonstrations and other graphic 
media are employed. 

They carry demonstrative evidence to great lengths in the jurisdictions 
where such evidence is permitted. Not long ago I heard Dr. Hubert Smith 
of the Texas Law-Science Course, with which you are unquestionably 
familiar. Many of you have taken the course in the different cities where it 
is held. To those of you who are too busy to take the course personally, I 
suggest that you have someone else from your offices attend. It is very 
intensive; they start early in the morning, and, except for the luncheon and 
dinner interludes, have classes far into the night. Most of the course is 
devoted to medical matters. They present experts in divers fields of medi- 
cine, including the heart, the spine, the brain, the lungs, the skeletal por- 
tions of the body, and many other phases of the human anatomy. One may 
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assimilate in a week, if he can absorb it, what it takes years for a doctor to 
learn. Practical demonstrations are presented and at least one trial with 
examinations, cross-examinations and summations. It is a most interesting 
and informative course. If the course be held in your city, you will be well- 
advised to participate. Mr. Roemer, who had planned to address you this 
morning on ‘“‘Combating High Verdicts,’ has recognized the importance 
to defense counsel of Dr. Hubert Smith’s course. Incidentally, there is an 
excellent issue of the Texas Law Review under date of June 19, 1953, 
which is devoted to the “‘Law and Science Symposium.”’ It contains many 
articles on the relationship of trauma to injury and disease and on trial 
techniques. Since the cost is only $2.00 I believe you will find it a very 
good investment. 

I have heard Dr. Hubert Smith discuss the subject of demonstrative 
evidence, in which he mentioned Perry Nichols, a well-known plaintiff's 
lawyer from Miami, Florida, who enjoys a great reputation for high ver- 
dicts. Dr. Smith referred, as an illustration of demonstrative evidence, to a 
~ case where Perry Nichols produced a human skull in Court. The skull was 
divided so that the top portion was removable. In an effort to demonstrate 
to the jury the effect of a ‘‘contra-coup”’ laceration of the brain, Mr. Nichols 
had a tennis ball inserted in the skull, then showed the jury how a blow on 
one side of the skull would cause the tennis bali to strike the other side of 
the skull with great force. We all realize that a “‘contra-coup’’ laceration of 
the brain is one which occurs on the side of the brain opposite the point of 
original impact. However, the jelly-like mass, most of which is fluid, which 
we call the brain, is certainly not comparable to a tennis ball nor can the 
effect of a blow upon a tennis ball confined within the vault of the skull be 
a fair illustration of the action which might attend such a blow upon the 
brain, confined as it is in the bony structure of the head. 

In another example of demonstrative evidence, Mr. Roemer cited an 
instance when a lawyer on the West Coast produced in Court a plat of a 
certain area which had been blown up to a huge size. In an effort to estab- 
lish whether witnesses in that vicinity were in a position to hear the sound 
of a siren, he could show by this aerial plat, the location of divers houses 
where people resided and the places where others were standing so that from 
such vantage point the jurors could ascertain virtually the distances from 
which the witnesses made their observations of sound and sight. 

There is all too frequently today, extreme divergence between the com- 
pensation paid to plaintiffs’ attorneys and that paid to defense attorneys 
for the trial of the same law-suit. When verdicts run into the high five 
figures or into six figures, the plaintiff's attorney, on a contingent fee basis, 
may indeed receive a substantial sum for the services which he shall have 
rendered; whereas, his adversary, who may have been retained on a per diem 
stipend, may be compensated on an outmoded basis. This disproportion 
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between compensation of plaintiffs’ attorneys on the one hand, and the 
defense attorneys on the other, has attracted many able attorneys from the 
defense of personal injury cases to the side of the plaintiffs. As plaintiffs’ 
attorneys become more skillful, high verdicts become inevitable. One way 
to off-set high verdicts is for the insurance carriers to retain experienced, 
learned and eminent counsel, who are entitled to adequate compensation 
and who should be fortified with the most thorough and exacting prepara- 
tion in advance of the trial. The present-day concept of damages, as estab- 
lished by the jurors in the court room arena, may be counteracted by de- 
fenses equal to the crisis. It is interesting to observe that over a ten-year 
period, in all the cases which were tried to a jury verdict in the City of New 
York, the Judicial Council has ascertained that each year over this period 
of a decade, the per annum average of jury verdicts has increased. We hope 
that the cycle will respond to “hard money” economy and go to a lower 
field when the crest of the hyperbole shall have been attained. 

May I now introduce to you the distinguished members of the Panel, 
who will endeavor to answer, in its various ramifications, the question: 
‘Where does a defense attorney’s responsibility lie?”’ 

To the far left is one of the leading lawyers of the State of Pennsyl- 
vania. Since we are practically in his bailiwick, I would like you to greet 
him first. He has been an eminently successful practitioner and has, for a 
great number of years, been connected with the law firm of Slesinger & 
Fushan. We are delighted to have him with us as a member of today’s 
Panel. I present to you, Mr. George P. Slesinger of Pittsburgh. 

To his right is a well-known lawyer from the Middle West, who has 
had an outstanding military record and has acquired great renown as a 
most successful barrister. I am pleased to welcome and to present to you 
Mr. Harold C. Moan of the firm of Moan & Andrews of Toledo, Ohio. 

To my immediate right is a man who is one of the tallest lawyers in 
the State of Oregon, and who has the distinction of having travelled the 
greatest distance to attend our Convention. He is a formidable advocate, a 
learned student of the law, and an attorney of erudition and varied experi- 
ence. May I present to you Mr. John Gordon Gearin of the firm of Young, 
Koerner, McColloch & Dezendorf of Portland, Oregon. 

The Panel member to my far right is known to every one of you here 
assembled. I had a pleasant surprise on the occasion when I first met him, 
inasmuch as I had read some of the volumes which he has written on the 
subject of insurance, I asked him if he was related to the Appleman who is 
known nation-wide as the authority on that subject. I was indeed aston- 
ished to hear such a youthful man reply: “I am John Appleman.”’ We are 
all gratified that we belong to this Federation, in which John Alan Apple- 
man has taken such an active part. Although he is still very young, he has 
been the author of over thirty-five law books. He has served our Federation 
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as President and at present he is the Chairman of our Board of Governors. 
I have the great pleasure of presenting to you one of the leading insurance 
attorneys in the United States, Mr. John Alan Appleman of the Illinois 
Bar, and a member of the firm of McKinley, Price & Appleman, of Chicago. 


With that presentation I will turn the meeting over to the Panel. We 
will all be seated and the discussion will be as informal as possible. I will, 
with your permission, ask questions of Panel members and then receive 
their replies. Thereafter, we will welcome your questions which may be 
directed to a single Panel member or to the Panel as a whole. 

I would like to ask the first question of Mr. John Appleman. 


Q. Is there a conflict which defense counsel may have to face between 
the interests of the insurance carrier which pays for the services of the de- 
fense counsel and the named client which the counsel is ostensibly represent- 
ing? 

Mr. JOHN ALAN APPLEMAN: That is a very broad subject. If you 
don’t mind my leading into it indirectly, I think that there is a very definite 
conflict which frequently develops. It is fundamental and exists in many 
cases. If you have studied some of the cases on waiver by insurance com- 
panies in conducting the trial of law suits in similar situations, you will 
find that the Courts all agree that the surrender by the policy holder to the 
insurance company of the right to conduct the defense of a law suit is of 
substantial prejudice to the policy holder. In view of this prejudice to the 
policy holder by relinquishing the right to select counsel and to conduct the 
defense, the policy holder has the right to expect the highest good faith. 
This has resulted in some rather peculiar situations in the past. We might 
consider just a few of them which are more or less introductory to the 
general topic under consideration. 


Some years ago there were automobile clubs which became very popular. 
One of the things that they did was to agree to defend policy holders on 
charges of misdemeanor and the like, to post bonds and to actually appear 
in Court for them. Almost without exception, it was held that these auto- 
mobile clubs did not have the right or authority to assume such tasks, and 
that it was against public policy for them to conduct the defense of crim- 
inal cases. That was actually limitation number one imposed on the power 
of companies, acting as insurers, to defend. There are other cases which 
have been on the border line and they have met with similar difficulties. 
The Courts have said: “Beyond this point you may not go.”’ So that there 
are definite limitations. 

In Texas, about ten years ago, in the case of Montgomery v. Utilities 
Insurance Company,‘ the Texas Court of Civil Appeals held that it was 


1 TEX. CIV. APP., 117 SW (2d), 486 revd. 134 Texas 640, 123 SW (2d), 
1062, 130 A.L.R. 175 (1943). 
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against public policy to permit a casualty insurance company to defend. 
That came very much as a shock and surprise to the insurance world because 
it struck at the very foundation of all liability insurance, holding that a 
corporation shall not be permitted to practice law and that, in effect, the 
insurance company was enslaving the attorney’s loyalty and fidelity to it 
rather than to the client whom he was ostensibly representing. This case 
outlined the sharpness of the conflict. The case was later appealed to the 
Supreme Court of Texas and was reversed; and it was thereafter quickly 
forgotten. 

About that same period of time, I received a letter from some attorneys 
in California who were confronted with a situation which has developed 
more or less frequently as time went on and as certain insurance companies 
got larger and larger. It was this situation: —Two men collided at an inter- 
section. Both received personal injuries and sustained property damage. 
Each blamed the other driver. Both were insured in the same company. 
The company insisted upon the right to handle both sides of the case; each 
one to sue the other. One of the attorneys who was involved wrote to me 
on the matter and asked me what should be done. I told him at that time 
that there was a prerequisite of good faith, that it was impossible for an 
insurance company to divorce its own self-interest, when there would be an 
original suit and counterclaim, from the interests of the policy holder; that, 
in my opinion, there would be an inclination to have a nothing-nothing 
verdict which would leave the parties and the company in status quo. Each 
side contended that they were entitled to the highest degree of representa- 
tion which they could obtain. They proceeded upon that theory. The case 
went to the Supreme Court of California. The insurance company wanted 
“out,” contending that the refusal to turn over both sides of the case to it 
was a breach of the cooperation clause. 

In O’ Morrow v. Borad,? the California Supreme Court held that where 
a conflict in interest arises, and there was an obvious conflict in this case, the 
right of the insurance company to control the litigation terminated. 


Now, returning directly to the question of the local attorney. I believe 
the attorney is in somewhat a similar situation. Whenever a conflict of in- 
terest develops between the insurance company and its policy holders, the 
attorney is on the spot. Mr. Justice Jackson said, in the introductory re- 
marks in the Niirnberg trials, that ‘‘no man can serve two masters, and I, 
for one, do not pretend to be able to do so.”” If the local attorney is in such 
a position that he has to make an election with respect to his allegiance, and 
if a conflict arises, as an officer of the Court, the burden is upon him to 
advise the individual client of that conflict and to be sure that the client is 


2CAL. APP. 161 P (2d) 28, subsequent opinion 27 CAL. (2d) 794, 167 P 
(2d) 483, (1946). 
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not misled in any manner. I just want to open the remarks on that; others 
may carry it further. 


Mr. JAMES DEMPSEY: Let me ask you this: Assume the attorney has 
an assured assigned to him to defend by an insurance company, and assume 
further that the company has written to the assured advising him that there 
is an excess exposure and that the assured has the right to retain persona! 
counsel to protect the assured’s interest in excess of the limits of the policy, 
how then can these two attorneys, the one retained by the insurance com- 
pany and the one retained by the assured, function as attorneys if a conflict 
arises between them, assuming that the lawyer retained by the assured 
wishes to settle the case within the limits of the policy and the lawyer 
retained by the insurance company wishes to have the case submitted to a 
jury for a verdict? 


Mr. JOHN ALAN APPLEMAN: It happens very often nowadays since 
the personal attorney of the assured is becoming better educated. The first 
thing he does when he gets a letter of that kind is to talk to the plaintiff's 
lawyer and to inquire: ‘“‘How much do you want to settle the case?”’ 
Plaintiff's lawyer replies: ‘“$7,500.’’ The assured’s personal attorney then 
states: ‘Serve a notice in writing upon the lawyer for the company to the 
effect that you will settle this case for $7,500, since that amount is within 
the limits of the policy. I will follow up on it.’’ The plaintiff's attorney 
then writes a letter to such effect to the insurance carrier. The assured’s 
attorney also writes a letter to the insurance company demanding that the 
case be settled, and pointing out how dangerous it would be to defend it in 
Court. There may arise a direct conflict and the company may be on the 
spot. The question is then presented: Shall we settle or defend? The 
defense attorney may be able to support his statement that the case is 
potentially dangerous. That is the alibi upon which defense attorneys 
frequently rely. 

Mr. DAVID GREEN of Newark: Let us assume that the defendant 
insists that the case should be settled within the policy limits, and the 
insurance company does not feel it should pay that much. There is a re- 
ported case in the United States District Court of South Carolina in the 
past two years—TI don’t recall the name of the case—it is in the CCH Re- 
ports, in which the American Casualty Company of Reading was the de- 
fendant. The claim man felt that the case was only worth $4,000. 
Counsel for the assured believed that the case would be well settled for 
$7,500. The verdict was $12,000. Suit was commenced by the assured 
against the insurer. The American Casualty produced their investigators 
and claim man, who testified that the Claims Manager had acted reason- 
ably, that it was a matter of discretion and that the discretion had been 
properly exercised. The Court agreed with the insurer and held that the 
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claim man had exercised reasonable discretion in not paying more than he 
felt was adequate. 


Mr. JOHN ALAN APPLEMAN: I would like to add to that a thought 
which is very often overlooked. When a suit arises between an assured and 
his insurance carrier they invariably subpoena the records of the insurance 
company, and frequently produce letters of the defense counsel who was 
hired by the insurance company and who wrote that the case was a danger- 
ous one. Show me a defense lawyer who does not build up that alibi in 
advance! As a matter of fact, one of the most recent cases in the Illinois 
Appellate Court in the First District, Olympia Fields Country Club v. 
Bankers Indemnity,* is in point. In that case, Joseph Hinshaw, past Presi- 
dent of the Illinois State Bar and a very fine trial attorney, was retained by 
the defense. The assured had wanted to settle the case. Joe had advised the 
company to the effect that they were going to get hit and hit badly. 


Mr. DAVID GREEN: As a general rule I don’t think that ail defense 
attorneys write letters to the company to the effect that a case should be 
settled, nor is the company under any obligation to settle a case just because 
the assured or the assured’s personal attorney demands that a settlement be 
made within the policy limits. I have cited my own case to show that when 
the insurer has a satisfactory basis for refusal to settle the insurer does not 
become liable even though the assured’s attorney had requested a settlement. 


Mr. JOHN ALAN APPLEMAN: In the Olympia Fields Country Club 
v. Bankers Indemnity case, Illinois Appellate Court, First District, the key 
witness for the defendant was Joseph Hinshaw, the defense attorney, who 
introduced his reports. He had been the attorney for that particular insur- 
ance company for many years and, I believe, still represents them. Hinshaw 
is an ethical lawyer and, of course, in good conscience, could not testify to 
anything which was untrue. When he was subpoenaed he had to testify 
that he regarded the case as a dangerous one and that he recommended a 
settlement. 


Mr. JOHN GORDON GEARIN: I want to answer Mr. Green. I don’t 
think any of us quarrel with the ‘‘bad faith”’ rule, but there is some differ- 
ence of opinion on the so-called “‘negligence rule.’’ Some Courts have gone 
so far as to hold that the very fact that a verdict had exceeded the policy 
limits when a case could have been settled within the confines of the policy, 
in and of itself is prima facie proof of the company’s negligence, and that a 
jury question then arises with respect to the liability of the insurer. If that 
were the vogue throughout the nation it would certainly scare the devil out 
of the lawyer retained by the insurance company when the assured’s per- 
sonal lawyer is insistent upon a settlement. 


3325 ILL. APP. 649 60 NE (2d) 896 (1945). 
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MR. FERBER S. FLOYD of Memphis: I would like to mention for the 
consideration of the Panel the policy which I have adopted when I receive 
a letter from the assured’s personal attorney demanding that the case be 
settled. I immediately write a letter in reply telling him what I think of the 
case. If I feel that the case is not as dangerous as he contends I so advise 
him, and I add that in my opinion I do not believe that the recovery will 
be greater than the policy limits. If the assured’s attorney thinks that there 
is a possibility that the verdict will be in excess of the policy limits he is at 
liberty to enter into a private settlement with the plaintiff's lawyer for the 
excess over the limits of the policy. Thereby I put the baby on his door- 
step. I don’t know, however, what the ultimate effect would be nor do I 
know whether such action on the part of the assured’s attorney would affect 
the burden of the counsel for the insured. 





Mr. JAMES DEMPSEY: If you do not mind, I would prefer to make 
some inquiries of the Panel members before we have open discussion from 
the floor. I have several questions which I would like to submit which may 
answer some of the thoughts in the minds of those in the audience. 


Mr. Slesinger, I would like to ask you this: What is the basic difference 
between the bad faith rule and the negligence rule? 


Mr. GEORGE P. SLESINGER: The bad faith rule is more of a subjective 
test. In other words, did the insurance company, that is, the people hand- 
ling the claim, in their own minds, do the proper thing? It is much easier 
to sustain a position which is based upon a subjective premise. In the 
negligence rule the question is: Did the people representing the insurance 
company act as a reasonably prudent man or as a reasonably prudent com- 
pany would act under the circumstances? That invariably presents a jury 
question. The general rule seems to be that in most jurisdictions they are 
leaning to the negligence rule although in the State of Pennsylvania we still 
follow the bad faith rule, with the result in Pennsylvania that there is very 
little litigation regarding the question of the liability of the insurance com- 
pany on an excess verdict. 


Mr. JAMES DEMPSEY: I don’t know that we agree with you entirely, 
Mr. Slesinger, to the effect that today the pendulum is swinging toward the 
negligence rule. I believe that was true a few years ago following the case 
of Highway Insurance Underwriters v. Lufkin-Beaumont Motor Coaches, 
Inc.,* which opened the flood-gates toward the negligence doctrine. Whether 
the negligence rule is to be the accepted one in the majority of the juris- 
dictions of this country is still a moot question. Today there are far more 
States in which the bad faith rule is adhered to than those where the negli- 
gence rule is in effect. 


4 (Tex. Civ. App. 1948), 215 S.W. (2d) 904. 
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Mr. Moan, what is your opinion on the bad faith rule as contrasted to 
the negligence rule. : 

Mr. HAROLD C. MOAN: I am of the same opinion which you hold, 
Mr. Dempsey, that most of the States adhere to the bad faith rule rather 
than the negligence rule. It seems to me in the cases that I have studied on 
the subject where they are dealing with this problem, even in the States 
which follow the negligence rule, I believe that they actually are applying 
what amounts to bad faith or fraud on the part of the insurance company 
or its personnel and they are calling it negligence. I do not believe in the 
few cases that I have read that there is a great deal of difference. When you 
read the reported cases and delve into the background of the facts to ascer- 
tain what actually took place, you will find they are frequently referring to 
negligence and bad faith interchangeably. If you read the charge and 
opinion of the Court you will find that the Judge is actually endeavoring 
to penalize the insurer for bad faith rather than negligence. It is rather 
difficult for me to determine what these Courts are talking about when 
they say they are applying the negligence rule. Are they going to bring it 
down to the point, for example, where they are going to penalize the com- 
pany for the negligence of the trial lawyer in the preparation of the case? 
Are they going to penalize the company, as I have seen in one or two cases, 
for introducing or not introducing certain medical evidence? You may have 
the report of an examiner, which is worse, with respect to the injuries, than 
the testimony of the plaintiff’s own doctors. You don’t know what your 
doctor might do when he gets on the stand. You do not know what the 
doctor has in his mind about the injuries and you may be fearful of the 
result if the plaintiff’s lawyer starts to cross-examine him vigorously. You 
decide that you are not going to call your doctor to the stand. Later, should 
you be charged with negligence for this decision which has to be made on 
the spur of the moment in the course of a trial? There was one case in Ohio 
in which the bad faith rule was applied and in that case there really was bad 
faith. The assured in the original suit was a poor trucker, who owned two 
trucks. His limits were $6,000/$12,000, which is the statutory minimum. 
I will try to be brief about this but it was an interesting case to me. The 
injuries were terrific. There was 100% liability which was admitted. He 
was sued for $50,000 or $75,000, partly in rem and partly tn personam. 
They immediately tried to attach the two trucks. At first the plaintiff's 
counsel refused to talk settlement. The insurance representative contacted 
the Home Office when he learned that one case could have been settled for 
$1,500 and another case for $4,000. The insurer refused to pay anything. 
After the insured’s trucks had been tied up he went to the home office of the 
insurance company to speak to the President. The assured advised the 
President that his trucks had been tied up, and he said: “‘I have got to have 
them in my business. What can I do?’’ The President leaned back and 
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replied: ““Bud, they are just trying to kid you. They can’t sell those trucks. 
Go back home; I will come down and see you on Tuesday.of next week 
and we will straighten out the entire matter.’’ The facts show that the 
President never did anything about it. He didn’t go to see the assured and 
nothing was done about releasing the trucks or about settling the case. A 
judgment was obtained for $17,500. The Court then invoked the prin- 
ciples both of negligence and bad faith. The reason I have gone at length 
into these facts is because I have been interested in this case. 

That is the law we have in Ohio. We cannot complain about the ap- 
plication of the bad faith rule because the insurer is under obligation to act 
for the benefit of the insured. 

Mr. JAMES DEMPSEY: With your permission, I should like to recall 
to your minds the facts in the Texas case of Highway Insurance Under- 
writers v. Lufkin-Beaumont Motor Ccaches, Inc.* 

On April 13, 1943, between 11 o’clock and midnight, Riley Alex- 
ander was attempting to repair his automobile when a bus of the Lufkin- 
Beaumont Motor Coaches struck him and injured him severely. Alexander 
instituted action against the bus company to recover $65,000 damages. 
The bus company was insured in the Highway Insurance Underwriters to 
the extent of $5000. During the course of the trial, settlement overtures 
were conducted between Alexander’s attorney and the insurer’s trial coun- 
sel. The case could have been compromised for $4500. This was rejected 
by the Claims Manager, acting upon the opinion of the defense lawyer, 
who thought they would either win the trial or bring recovery below the 
policy limits. The settlement offer of $4500 was repeated throughout the 
trial, but continually rejected. There was no evidence that the insured ever 
demanded or requested that the insurer accept the offer of settlement. The 
verdict was in the sum of $11,000, with costs. Thereupon, the insured 
bus company brought action against the insurance carrier to recover the 
overage of $6000. One special issue was submitted to the jury: “Do you 
find that a person of ordinary prudence in the exercise of such degree of care 
as such a person would use in the management of his own business, would, 
under the facts and circumstances known to the Highway Insurance Under- 
writers or to its attorneys who represented the defendant, Lufkin-Beau- 
mont Motor Coaches, Inc., in said suit, so brought by Riley Alexander 
against it, prior to the rendition of the jury’s verdict in said case, have 
settled said case by paying said Riley Alexander the sum of $4500?” It was 
was answered in the affirmative. In affirming the judgment, the Appellate 
Court of Texas has apparently gone farther than any other authority in 
holding the insurer responsible for the entire judgment. Attention is 
directed to these highlights: The issue with respect to Riley Alexander's 


5 See note 4. 
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injuries was not disputed. Alexander had been rendered unconscious, had 
broken bones in his pelvis and in both legs below the knees and other flesh 
wounds. He was in the hospital five days and in bed at home for ninety 
days. Many pages of the court’s opinion were devoted to the injuries, and 
the Court concluded that the “‘Insurer ought reasonably to have anticipated 
that the jury, trying the Alexander case would, in all probability, assess 
Alexander’s damages at a sum substantially higher than the $5000 limit 
of insured’s policy.”’ 

There were serious fundamental issues raised with respect to the liabil- 
ity, limited to two questions, viz.: 1. Whether Alexander and his auto- 
mobile were completely off the pavement, as he claimed, or were upon the 
pavement in the right-hand traffic lane in which insured’s bus was lawfully 
proceeding, as insured said. 2. Whether the headlights and rear light or 
lights upon Alexander's automobile were burning brightly, as he said. or 
were not burning at all, as insured said. Alexander had as witnesses, besides 
himself, his brother-in-law and two others. Four other persons in Alex- 
ander’s car were not produced as witnesses nor was their absence accounted 
for. 

The evidence on behalf of the insured was adduced from five witnesses, 
the driver of the bus and four passengers. Each of the passengers corrobor- 
ated the bus driver to the effect that Alexander was stopped on the pave- 
ment, without lights, and that he and his automobile were obscured from 
the bus driver’s view by the lights of an approaching automobile. Some 
evidence was introduced to show that the people in Alexander’s automobile 
had been drinking whiskey. The Court held (and affirmed its decision 
upon two rehearings) that the 

“Standard of conduct to be followed by insurer is due care. This 
is not the same standard of conduct as exists in those jurisdictions 
which profess to determine by insurer’s good faith insurer’s liability 
for rejecting offers of settlement. Good faith apparently implies no 
more than an absence of an improper motive and some basis in reason 
for insurer's act. . . . Good faith was but a circumstance relevant to 
the issue of negligence.” 

There is no contention that the insurer was influenced by any improper 
motives nor that the insurer conducted the defense of Alexander’s action 
improperly or failed to properly prepare for trial. The Texas Appellate 
Court added: 


“It seems to us that there is proof in these matters tending to 
show that the jury sitting on the trial of Alexander’s case was more 
likely to find that insured was liable to Alexander than that insured 
was not, and thus, that a judgment against insured in excess of the 
policy limit was more likely than any other. Under these circum- 
stances, would an ordinarily prudent person, in the position of in- 
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sured, in the exercise of that care which he employed in the manage- 
ment of his own business, have accepted Alexander's offer to settle 
for $4500 rather than take the chance of being charged with a sub- 
stantially larger verdict? We think the matter was for the jury.” 


One very interesting sidelight was raised in regard to the possible mal- 
practice of attorneys retained by the insurer. Upon that, the Court declared: 
“It seems to us that a lawyer’s good faith in representing his client does not 
necessarily determine whether he is liable in damages to a client who has 
suffered injury from his acts. (See 5 Tex. Jur. 468, et seq., Sections 60, 
61 and 62) .. . However, whether the lawyers who defended insured and 
who advised insurer not to accept Alexander’s offer of settlement were, or 
were not, liable to insured is not material.’’ The obligation of the insurer, 
in that respect, was construed to be limited to the employment of competent 
lawyers to defend the insured. 


Mr. Gearin, I should like to ask you this question: Does the lawyer 
retained by the insurance company assume personal liability in the event 
an excess judgment is obtained as distinguished from the potential liability 
of the insurance company itself? 


Mr. JOHN G. GEARIN: That is a new one on me. I can see, however, 
from the remarks of John Appleman, that where a lawyer represents a 
casualty company and there is a possibility of a verdict exceeding the limits 
of the policy, he, in effect, represents two people. He represents the carrier 
who has hired him; he represents the individual named as the defendant. 
While there is no express agreement between them, as I see it, the assured 
may be lulled into the belief that the insurance company’s lawyer will 
protect the interests of the assured. The lawyer, therefore, owes to the 
assured the same duty that he owes to the company. That includes the 
duties (1) of advising the assured of the development of the case, (2) 
advising the assured of the danger in the case and the probable results, and 
(3) keeping the assured at all times informed with respect to settlement 


negotiations. 


I had an occasion recently where I felt it my obligation to advise the 
assured that the case was worth $10,000, which represented the limits of 
the policy and the sum for which the case could be settled. The assured 
maintained at all times that he was innocent, but, in talking to witnesses, I 
became convinced that he was solely at fault for the accident. He turned to 
me and said: ‘“‘Mr. Gearin, you are my lawyer and I will do what you say.”’ 
‘The company wanted to gamble since they had nothing to lose. So, in that 
situation, I gave my recommendation to the insurance company and to the 
assured that I thought the case was worth $10,000 in settlement. The 
assured said: ‘““What shall I do?” I tried to prevail upon him to get other 
counsel but he refused to do so. 
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Finally, the case was settled for $8,500. This is a situation where I 
believe the lawyer himself owes an obligation to the assured by protecting 
the assured’s interests and by keeping him advised of the status of the case 
and the fact that the assured may be exposed to potential liability. 


Mr. JAMES DEMPSEY: That is what the cases hold, too. A mere error 
in judgment is not bad faith, nor can a mere error in judgment be con- 
sidered negligence. While in the Texas case there was some indication that 
the lawyer for the carrier might be held liable on the malpractice feature of 
the law suit, the attorney was exonerated from any civil responsibility. 
There is an obligation of the insurance company under its policy to retain 
competent counsel to defend the assured. 


Mr. JOHN ALAN APPLEMAN: It seems to me that the insurance 
company is liable for the negligence of its servants. If the attorney is 
negligent in any manner, if he failed to serve pleadings on time, if he fails 
to file a notice of appeal on time, although he was instructed to do so, he is 
the agent and servant of the insurance company and I believe the company 
is answerable for any neglect of his. On the other hand, I do not think that 
the attorney has a personal liability unless a malpractice case would lie. 
The test would be the same as in any medical malpractice: Did he exercise 
the same degree of judgment, skill and experience as other practitioners in 
his community? Since the insurance company usually hires the most cap- 
able attorneys in the area, those attorneys normally are not going to com- 
mit any acts of malpractice. 

Mr. WALTER M. BJORK of Madison, Wisconsin: What is the ethics 
of counsel when you have a $10,000. policy and the case can be settled for 
$10,000, but the company wishes to save some money under its policy 
limits? 

Mr. JAMES DEMPSEY: That poses a very interesting question. I was 
going to raise it later but we might as well discuss it now. Under the policy 
that the company has with its assured it is expressly stated that the com- 
pany is under no obligation to settle. That is not one of the covenants 
which the company agrees to perform. However, it has been generally 
recognized that there is a duty imposed upon the insurance carrier which 
seems to be contrary to the express terms of the contract; that is, that the 
insurance company is under a duty to protect the interests of the assured. 
Of course, the company may, under certain circumstances, settle a law suit 
or it may decline to settle. The question of wilfulness, the question of 
fraud, the arbitrary policy of never settling at the face value of the policy 
and of insisting upon a saving under the policy borderline, all are questions 
involving issues of bad faith rather than the question to settle or not to 
settle. 

Mr. WALTER M. BJORK: The point is, the company may take the 
position we have only $10,000 to lose, let’s save some money. 
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Mr. JAMES DEMPSEY: The decision of the company not to settle 
within the policy limits is not in and of itself, actionable. You have to 
show something more than that. However, there have been cases of bad 
faith where a company has pursued a program of never settling at the 
maximum amount of the policy and of invariably insisting upon saving 
some sum thereunder. What do you say, Mr. Gearin? Do you agree with 
that, or not? 

Mr. JOHN G. GEARIN: I think I agree that there must be something 
more than the failure to settle. ‘There must be a demand by the assured to 
settle and he does not do that very often unless he has private counsel. If 
he says: ‘I am at fault clearly. I am liable but I do not want to get hurt,”’ 
a problem is presented. I have always taken the position that we are at 
liberty to settle if we deem it advisable, or not to settle, if that seems to be 
the proper course to pursue. 

Mr. JOHN C. WILLIAMS of Houston, Texas: Is it necessary to have 
a demand made that settlement be effected within the policy limits in order 
to predicate liability for an excess recovery? 

Mr. JAMES DEMPSEY: Willi you please answer that question, Mr. 
Moan? 

Mr. HAROLD C. MOAN: That raises a new point. Who is bringing 
the action against the insurance company? You have different situations in 
different states. There are some jurisdictions which hold that only the 
assured may bring an action against the insurance company and that the 
assured can only recover what he has actually paid. There is another theoty 
which holds that the plaintiff in the original personal injury action may 
proceed directly against the insurance company. In such cases there would 
not be the necessity for a demand to be interposed by the assured that his 
company settle. I don’t think that such a demand is necessary. I think that 
liability must be predicated upon all of the facts and circumstances in each 
instance. If a demand is made by the assured it might be taken into con- 
sideration as additional evidence in a subsequent case. However, I do not 
know of any jurisdiction where such a demand must be made by an assured 
as a condition precedent to the institution of a subsequent action to recover 
against his own insurance carrier for excess moneys actually paid. 

Mr. JAMES DEMPSEY: One time I was a member of the Grievance 
Committee of the Bar in the District where I practice in the State of New 
York. I recall that a complaint was made against a prominent lawyer who 
represented a plaintiff in a negligence action. His client asked that disci- 
plinary action be taken against him, stating that in the trial of the law suit 
the sum of $3,500 had been offered in settlement, but that the lawyer had 
never informed her that such offer was made. Thereafter the verdict of the 
jury was in favor of the defendant. The plaintiff stated to the Grievance 
Committee that if she had been advised of the offer of $3,500 she would 
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have accepted it. Her attorney, who was one of the leading plaintiff's law- 
yers, appeared before the Grievance Committee and said that he had received 
the offer of $3,500 but had not submitted it to the client for consideration, 
since the client had previously informed him that she would not take less 
than $5,000 in settlement. He added that he felt it was not incumbe 
upon him to submit to the client any settlement figure offered by the de- 
fendant which was less than the $5,000 which the plaintiff had set as 
minimum settlement demand. Our Grievance Committee did not take any 
disciplinary action against this lawyer, although we did advise him that, 
in our opinion, all offers of settlement should have been transmitted to the 
client for acceptance or rejection. If an offer of settiement should be sub- 
mitted to a plaintiff for plaintiff's consideration by a plaintiff's attorney, 
why should not a demand in settlement be submitted to a _ ndant, as 
distinguished from a defendant’s insurance carrier, by defendant’s attorney? 
What do you say about that, Mr. Slesinger? 


Mr. GEORGE P. SLESINGER: Well, if the demand made on defendant's 
counsel is within the policy limits, I see no obligation on his part to sub- 
mit that demand to the assured. However, if the demand is in excess of the 
policy limits I believe that the defendant’s attorney has a duty to submit 
that demand to the assured. 


Mr. JAMES DEMPSEY: Assume that the representatives of the insurance 
company had advised that they are not willing to pay the full limits of the 
policy, would that alter your answer in any respect? 


Mr. GEORGE P. SLESINGER: That still would not obligate the de- 
fendant’s attorney to submit to the assured a demand within the policy. 
The assured could not be called upon to meet that demand. I cannot see 
where the attorney would have any duty to discuss such demand with the 
assured, because the demand is less than the policy limit. 


MR. ES DEMPSEY: Do you agree with that, Mr. Gearin? 
y g 


Mr. JOHN G. GEARIN: No, I am afraid I cannot agree. I feel that the 
figure should be communicated to the assured, to give the assured an oppor- 
tunity to weigh the matter and perhaps seek personal counsel as to the 
advisability of perhaps asking the company to settle. If the demand exceeds 
the limits of the policy the assured can do nothing unless the company 
indicates that it will pay the full policy limits. If the assured is advised 
that a case can be settled for less than the policy limits, I think he should 
have the benefit of such information because the lawyer in fact, as a prac- 
tical matter, is representing him, and you cannot have an ethical situation 
where a lawyer does not keep his client fully advised. The lawyer woul 
certainly keep the insurance company dliainad of all demands. By the 
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same token he should keep the assured similarly advised. 


71 





Mr. JAMES DEMPSEY: Let me ask this of Mr. Appleman: What is the 
effect or the liability of a carrier where there is a demand in excess of the 
limits of the policy and the company fails to put the assured on notice? 

Mr. JOHN ALAN APPLEMAN: [If it fails to put the assured on notice 
i think it runs the chance of being stuck on that fact alone, almost without 
any further proof, because they would have to give him an opportunity to 
secure representation which is not hostile to him. Of course, as far as the 
interests of the company and the assured are concerned, they may be 
definitely adverse where an excess is involved. 

Mr. JAMES DEMPSEY: Would it also apply if a settlement demand 
exceeds the limits of the policy? 

Mr. JOHN ALAN APPLEMAN: I am rather inclined to agree with Mr. 
Gearin that there is a certain duty to give information to the policy holder 
as you go along. If you can scare the daylights out of him he may come 
right back and scare you, in an effort to get you to do what his personal 
attorney suggests. If you write a letter (I always recommend that such 
things be done in writing when you are dealing with policy holders), these 
things cannot be distorted later. A notice, to be fully effective, should be 
in writing. 

Mr. JAMES DEMPSEY: What is the legal effect of an excess claim in 
the ad damnum clause? 

Mr. JOHN ALAN APPLEMAN: I don’t think that accomplishes any- 
thing by way of notice, in a legal sense, because if the defendant is served 
legally he should know that the demand is in excess of his policy limits. 
However, the companies invariably write to the assured advising him that 
the ad damnum is in excess of the policy coverage. 

Mr. BERT E. STRUBINGER of St. Louis: Is not the assured on notice 
when he is served? Assuming that a man has a $10,000 policy and he is 
served with a law suit where the prayer for damages is for $25,000, is the 
assured not on notice? He knows, or is presumed to know, that he only 
has $10,000 coverage, and he is at liberty to get his personal counsel. 

Mr. JAMES DEMPSEY: Where the ad damnum in the complaint is in 
excess of the limits of the policy the insurance company should write an 
‘‘on notice’’ letter, because the insurance company has two separate obliga- 
tions—one to defend and one to pay up to a certain amount. The assured 
should be reminded of this dual duty on the part of the insurance company 
and of the personal exposure to which the assured is subject where the ad 
damnum exceeds the face amount of the policy. 

Mr. KENT H. MEYERS of Cleveland, Ohio: What is the moral respon- 
sibility of the trial lawyer in the court room in the last stages? Let us take 
a theoretical case where a man has a $5,000 policy and the plaintiff's law- 
yer has been asking $7,500 before the trial commenced and as the trial 
progressed. Assume that the assured is an individual, that he has not 


[ 22] 











retained counsel and he it not well versed in the law: that he is just a small 
business man or trucker or a machinist, who owns his own automobile. 
Let us assume that in the course of the trial, sometimes with the aid of the 
Court, the plaintiff’s lawyer says: “‘All right, we will take $4,500.’ There 
the assured is caught. He has not had a chance to get counsel. It may bea 
doubtful liability case, but if the jury finds against him the verdict may go 
higher than the policy limits. What is the moral responsibility of the 
attorney in that situation—the actual down-to-earth moral responsibility? 
What should you do? Should you tell the defendant who is sitting behind 
you, that the case can be settled for $4,500? So, let us assume that he says 
to you: ‘““Well, Mr. Meyers, what do you think?’’ You then have to tell 
him that the case might be won, and it might be lost, and if the case is lost 
the assured may be stuck for more than the policy limit. 

Mr. JAMES DEMPSEY: With your permission, Mr. Meyers, I am 
going to go to some other than a Panel member for the answer to that 
important question. We have a distinguished jurist who was on the Bench 
of the Supreme Court of the State of South Dakota for a number of years. 
I would be delighted if Judge Dwight Campbell would discuss the moral 
responsibility of the defense lawyer under such circumstances. Would you 
do that for us, Judge Campbell? 

JUDGE DWIGHT CAMPBELL of Aberdeen, South Dakota: It seems to 
me that I find myself unable to be in full agreement with Mr. Gearin. 
Although I may have been retained by an insurance company, I well ap- 
preciate the responsibility on my shoulders to the named insured. There is 
a contract obligation to the assured to furnish him with a proper defense 
in the action brought against him, under all circumstances, regardless of the 
fact that the demand may exceed the policy limits. Certainly, the assured 
has a personal exposure where the demand exceeds the policy limits. I have 
never been entirely certain how far the assured could go in protecting the 
exposure, if he wanted to, by retaining other counsel to the exclusion of the 
interests of the insurance company. Certainly, they both have a stake there. 
Suppose the coverage is $10,000 and a man is sued for $50,000. The 
company’s exposure is only $10,000, but they are obliged to finance the 
defense of the entire case. Suppose the assured says: “‘I may be stuck with 
$40,000, with which you have no concern. That is going to be my baby 
if it happens. I don’t think much of your lawyer, anyway. I am going to 
retain a lawyer of my own.” Assume that the personal attorney retained 
by the assured and the attorney retained by the insurance company have 
divergent views as to how the case should be prepared and as to how it 
should be tried. I am rather inclined and do believe that under those cir- 
cumstances the company is entitled to take over the preparation of the 
defense of the action and if there is a conflict between the attorney retained 
by the insurance carrier and the attorney retained by the assured, the at- 
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torney retained by the insurance company has to make the ultimate deci- 
sion. That is the obligation of the insurance company and the duty of the 
attorney retained by the insurance company because of the contract which 
provides for a defense in the name of the ere They both have an 
interest in the action and in the settlement demands where the action and 
the settlement demands exceed the policy coverage. a a practical matter, it 
seems to be wise ordinarily to keep the assured informed as to settlement 
demands and settlement offers, although I do not believe the assured 1s 
entitled to be in control of settlement negotiations. 

So = as the moral obligation of the attorney is concerned, it seems to 

e that it should never be equivocal. Certainly, the defense attorney should 
see a 3t the insurance company which has retained him is kept fully in- 
formed as to all the facts; to see to it, if he is not satisfied with the investi- 
gation made, that there be additional investigation; to advise the insurance 
company as to his best judgment with respect to the possibilities and 
probabilities, based upon his experience, what the juries have been doing in 
that particular jurisdiction in that term and other terms, in similar cases. 
Despite the fact that the lawyer is paid by the insurance company he has a 
moral responsibility to the assured to keep him equally informed and ad- 
vised where the assured may become personally responsible to pay a part of 


the settlement or part of a judgment. An attorney, by virtue of his em- 
} 
i 


ployment, does not necessarily have the authority to settle or to contro 
settlement. As Kent Meyers noted, the question of settlement frequently 
arises On a minute’s notice, perhaps at the beginning of the trial, perhaps 
during recess. The lawyer endeavors to do one of two things—+ither to 
have someone from the insurance company present, who has authority to 
act, or to obtain for himself such authority. Then the matter should be 
fairly presented to the company and to the assured. The figures should be 
weighed and the chances of success on the trial should be carefully con- 
sidered. If the attorney expresses to the company and to the assured his 
opinion as to the possible outcome of the law suit, as well as the attorney's 
opinion as to the advisability of accepting or rejecting the settlement offer, 
I believe that the attorney shall have thereby discharged his moral or ethical 
responsibility. I do not think that the attorney has any greater moral or 
ethical responsibility in such cases than he has to any client in any other 
case. If the attorney gives the same appraisal and advice, in his considered 
judgment, both to the insurance carrier and to the assured, he has met the 
proper standards required of one who is a member of our honored profes- 
sion. True, the assured does not pay the attorney. He has not even selected 
the attorney. An insurance company may gamble its own money if it 
wishes to, but it should not be permitted to gamble with moneys of the 
assured. 
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I have a case right now which has many ramifications. A girl was seri- 
ously injured in an operation. Her parents have spent $15,000 or $16,000 
and will spend many thousands more, for medical care, including plastic 
surgery. There are two cases which have been brought—one for $20,000, 
and if the plaintiffs get a nickel they will get the entire $20,000. In an- 
other case, the damages sought are $100,000. If the plaintiff gets a nickel 
she will get $50,000 there. They have sued the doctor in both cases. The 
doctor’s insurance coverage is only $10,000. The doctor, as is permitted 
under our practice, has brought in the hospital as a joint tort feasor. The 
hospital only has $10,000 coverage with a different company. My client 
is the insurer of the hospital. If someone on the Panel could tell me what 
to do with that one I will welcome any suggestions. 

Mr. JAMES DEMPSEY: That is a difficult proposition. However, since 
the case undoubtedly cannot be settled within the policy limits it seems as 
if it is only a question of who, if anyone, gets hit, and in what amount. 
Is it not the accepted doctrine that all newspaper men have to answer the 
questions: ‘““Who? What? When? and Where?’’ Judge Campbell, you are 
faced with the same predicament. 

Mr. CLEL GEORGETTA of Reno, Nevada: Where the complaint has 
an ad damnum clause in excess of the policy limits, has the assured had 
notice of the excess demand when the complaint was served upon him? 

Mr. JAMES DEMPSEY: That question is rather academic, since invari- 
ably the insurance carrier sends an “‘on notice’ letter. However, if the as- 
sured has not read the complaint to observe the ad damnum demand, what 
presumption is there that he will read the letter? The letter, however, is 
advisable so that the assured will have no misunderstanding as to the re- 
sponsibility of the insurance company and as to his own responsibility. 
The assured has delegated to the insurance company by the contract his 
right to defend, but the assured should not be laboring under any mis- 
apprehension that such right to defend implies a payment in settlement or 
upon a judgment for more than the coverage of the policy. Frequently, in 
‘on notice” letters, the assured is informed by the insurance carrier that 
the assured may obtain his own personal attorney. Where a company 
invites a personal attorney to represent an assured the company may itself 
be creating a conflict between the assured’s personal attorney and the one 
retained by the carrier. What is the effect of a company’s inviting the 
assured to retain personal counsel if the recommendations and suggestions 
of personal counsel are to be ignored, disregarded or overlooked by the 
insurance company? When an insurance company invites an assured to 
retain personal counsel, it seems to me that the views, suggestions and 
recommendations of such personal counsel should be respected, and care- 
fully considered by the insurance company and by the lawyer retained by 
the insurance company. This does not mean that these recommendations 
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and suggestions of personal counsel must always be followed but they 
should never be summarily ignored or contumaciously cast aside. The para- 
mount concern of every insurance company should be the protection of its 
assured. The holder of an insurance policy is entitled to efficient service 
and fair dealing by the company to whom he has paid the requisite pre- 
miums for such protection. By placing such a policy the assured should 
not be assuming an additional risk. Instead, he should feel that where a 
question arises above or below the high-water level of the policy’s coverage 
his insurance carrier will never be arbitrary or diffident. This does not 
mean that every case should be settled within the limits of the policy if 
there is a possibility of an excess recovery, but it does mean that every 
insurance carrier, when it is faced with the problem of excess exposure on 
the part of its assured, should be particularly considerate of the hazard to 
the assured and should govern its actions and decisions accordingly. 

Mr. SAMUEL M. HOLLANDER of Newark, New Jersey: What is the 
status of the reinsurance company? Does a claimant have any rights against 
the reinsurance company if that company attempts to direct or control the 
acts or actions of the primary company? 

Mr. JAMES DEMPSEY: The subject of reinsurance is one we have not 
discussed. I would like to have Mr. Gearin express his views upon that 
subject. 

Mr. JOHN G. GEARIN: I think that the reinsurance carrier is in the 
same position as the named assured. Such carrier has a stake in the outcome. 
It is the obligation of the attorney, if he knows who the excess carrier may 
be, to keep them advised, too, so that they may have some opportunity to 
protect their excess exposure. The reinsurance carrier has the same rights. 
no more, no less, as the assured. In the last few years the American Casu- 
alty Company was in a controversy with a reinsurance carrier. The Ameri- 
can Casualty did not keep the reinsurance carrier fully advised, and in two 
cases it was held that the primary carrier did not exercise good faith or was 
negligent toward the excess carrier, with the result that the excess carrier 
was relieved of all obligation to pay, and the primary carrier had to foot 
the entire bill. I believe the plaintiff can proceed against the excess carrier 
as well as against the primary carrier, depending upon the practice in the 
individual states. Furthermore, the excess carrier may then become sub- 
rogated to the position of the plaintiff if the primary carrier is guilty of 
negligence or bad faith, whichever rule may be invoked in that particular 
jurisdiction. 

Mr. JOHN C. WILLIAMS: Are you talking about excess coverage in a 
separate policy rather than reinsurance? 

MR. JOHN G. GEARIN: The same principle is applicable 

Mr. JAMES DEMPSEY: Mr. Appleman, do you agree with this: ‘The 
first step of concern to a defense attorney is his retention by a client to 
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appear on his behalf. At that point he must ascertain exactly whom he is 
to represent.’’ Do you agree with that? 

Mr. JOHN ALAN APPLEMAN: I agree that the most important thing 
for a defense attorney is that he must be retained by somebody. 

Mr. JAMES DEMPSEY: Then you agree that “‘at that point he (the 
defense attorney) must ascertain exactly whom he is to represent’’? 

Mr. JOHN ALAN APPLEMAN: I have been very much perturbed about 
the ethical and moral considerations, as Kent Meyers mentioned today. 
While the defense attorney’s bill may be paid by the insurance company 
and there is an obligation between the insurance company and the assured, 
where does that leave the attorney? I don’t know whether the courts will 
agree that there is a dual responsibility. Certainly no insurance company 
would ever expect that the attorney whom it had retained would be dere- 
lict in his responsibility to the assured. 

Mr. JAMES DEMPSEY: I will be grateful, Mr. Appleman, if you will 
answer my question directly because I am quoting from your book “‘Suc- 
cessful Jury Trials,’’ page 563: “The first step of concern to a defense 
attorney is his retention by a client to appear upon his behalf. At that point 
he must ascertain exactly whom he is to represent.’’ What do you say about 
that, Mr. Appleman? 

Mr. JOHN ALAN APPLEMAN: Of course, I must agree with what I 
have previously written. One of the problems which an author of law 
books is continuously facing is a quotation from his own books 

Mr. SAMUEL M. HOLLANDER: Isn't it understood that when a c 
is referred by a carrier to the local attorney that the attorney is required to 
correspond with the insurance carrier rather than with the assured, except 
for merely asking the assured to come in for a conference? Does the attor- 
ney have any authority to make any statement to the assured about settle- 
ment negotiations or adjustments, or the amount thereof? The attorney 
cannot even discuss that with the assured until he gets authority from the 
company to apprise the assured of the figures under consideration. 

Mr. JAMES DEMPSEY: I believe that is a matter of policy rather than 
a matter of authority. 

Mr. SAMUEL M. HOLLANDER: I know that in every case where we 
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have had notice of a suit and the ad damnum clause was in excess of the 
coverage, we have been instructed to prepare a letter which we will submit 
to the insurance carrier. If that letter meets with their approval we are 
then authorized to forward such letter to the assured, giving him an op- 
portunity to select personal counse! if he so desires. 

Mr. JOHN W. ENGLISH of Erie, Pennsylvania: I would like to ask one 
fundamental question: Is there any possible change which might be in- 
serted in the standard policy which might help to clarify this question? 
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Mr. JAMES DEMPSEY: While, of course, we have here with us today 
probably the greatest authority in the United States on the contents of the 
standard insurance policy—he is one of the main authors of such policies— 
I am not going to call upon him now since he will address us this after- 


noon. I am referring to Mr. James Donovan of New York. 





You are suggesting, Mr. English, changes in the standard contract. 
What we are considering in the subject under discussion is not so much 
what is contained in black and white within the four corners of the policy 
but what the law in the divers states construes as included therein. 

Mr. JOHN W. SWEET of Seattle: While the fundamental client is the 
insurer, if you have a case where there is an injury to the plaintiff and an 
injury to the defendant, and you are counterclaiming for the defendant to 
recover damages against the plaintiff for defendant’s injuries, whom do you 
represent there? How do you handle such a case? 

Mr. JAMES DEMPSEY: I would like to have Mr. John Appleman 
answer that question. Might that be considered practicing law on the part 
of the insurance carrier? 

Mr. JOHN ALAN APPLEMAN: I think the situation there, from a 
practical point of view, is that the assured usually retains a different at- 
torney to represent him on the counterclaim. The attorney who has been 
retained by the insurance carrier cannot appear for the assured upon a 
counterclaim except with the permission of the carrier. It has to be clear to 
the carrier that if an attorney represents an assured on a counterclaim he has 
to see the matter all the way through. 

Mr. JOHN W. SWEET: That is a common problem where the insur- 
ance company appears as plaintiff. We heard about that yesterday a num- 
ber of times. It is a common problem that arises with defense counsel. 

Mr. JOHN ALAN APPLEMAN: We started out this morning discuss- 
ing trial tactics. We have here an outstanding expert, Bill McKelvey, who 
could tell us a great deal about that. But on that sort of thing you fre- 
quently get into a situation where your plaintiff's attorney and your de- 
fense counsel are not of equal ability. A verdict on a counterclaim will, and 
frequently does, result because of the method of presentation. Certainly, 
from the standpoint of strategy, the best defense is a strong offense. 

Mr. BERT E. STRUBINGER: I think we should hear from some com- 
pany representatives as to their attitude on this subject, as to whether the 
company considers that the attorney selected by them represents the insur- 
ance carrier or the assured. 

Mr. JAMES DEMPSEY: I do not wish to call upon any representative 
of the insurance companies who are present in our audience. However, I 
would be pleased if some of the representatives would volunteer to express 
their views. 
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Mr. DAviID GREEN, General Counsel of the Insurance Company of 
New noe We feel that the lawyer whom we select is our man. Of 
course, we want to be fair with our assured and to advise the assured of his 
rights. "We do not think the assured is interested in any negotiations 
beyond our limits. In the event that it becomes necessary and there is a 
likelihood that the assured might be involved for an excess, we certainly 
1dvise him of it. We advise him in writing and we get whatever instruc- 
tions he wishes to submit to us in writing. We do not believe in oral 

1egotiations between our apni and our assured. If the assured has per- 
onal sen we want his counsel to sit in on it. We have been doing this 

r the past 27 years, which I know of. We have never had a case where we 
have regretted such conduct. The relationship with our assured is good, 
and it works out, if you are fair. I know of many cases where we have 
offered to pay to the full limit of our policy. In one of these cases we had 

lemand id $7,500 on a policy of $5,000/$10,000. We asked our as- 
sured whether he would pay $2,500. The assured said: ‘‘No,’’ and insisted 
he was right in the accident. He said that he didn’t think he should pay 
ing. We asked if he would put that in writing. The case was not 
settled and fortunately we received a verdict. But if we had not won the 
case, we would have had the assured in a position where he had refused to 
contribute toward a settlement and had insisted that we proceed with the 





Mr. JAMES DEMPSEY: Is there any other company representative who 
would care to express his views? 

Mr. CARL W. JOHNSON, Vice-President of Mutual Service Casualty 
insurance Company, St. Paul, Minnesota: Referring back to the discussion: 
“Where does a defense attorney’s responsibility lie?’’ I would like to ask 
this question: When we use the words “‘defense attorney”’ are we limiting 
him exclusively to the defense of a tort action? If so, we limit it to one 
area of responsibility. If we think of it in a broader sense and the defense 
attorney’s responsibility encompasses a contractual relationship between an 
insurance company and the individual, that is another concept. I am in- 
clined to agree that a man engaged by a company to defend a tort action is 
the company’s Sens He is employed by the company for that 
purpose. I think that much of the problem or the embarrassment which 
has been discussed this morning arises when the defense attorney is con- 
fronted with a contractual relationship. I believe that the company has the 
responsibility of clarifying the atmosphere between itself and the person 
with whom it has a contractual relationship. I do, of course, agree that the 
company should obtain the opinions of the defense attorney, particularly 
as to the negligence side of the case. The question of notice is primarily 
that of the company to the person with whom it contracted. There are 
instances where we expect our defense attorneys to give such notice. We 
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have had cases that were really serious cases and have real possibility of 
extending beyond the contract limits, where we have had the assured in 
our offices and have suggested that he have his own attorney with him. We 
have engaged a court reporter to make notes of all the discussions with the 
assured and his counsel, and have retained that record. I am pleased to say 
that, as yet, we have not had occasion to use our court reporter's notes. | 
think that when there is a clear understanding and a general meeting of the 
minds between the contracting parties, the difficulties are not likely to later 
arise. The responsibility then, as far as the contract relationship is con- 
cerned, is assumed by the company but the responsibility for the actual 
defense of the action rests with the defense attorney. 

Mr. ARTHUR MARKOWITZ of York, Pennsylvania: I heartily approve 
of Mr. Johnson’s approach to this problem. How does he tie that in with 
the situation where the insurance carrier writes and suggests that the lawyer 
get in touch with the assured and the lawyer feels that it would be good 
strategy to interpose a counterclaim? 

Mr. JAMES DEMPSEY: What do you say about that, Mr. Slesinger? 

Mr. GEORGE P. SLESINGER: I believe that if the insurance company, 


in good faith, feels that a counterclaim should be filed, the assured should 
be consulted. If the assured says: ‘‘No, I don’t want to proceed,”’ then, of 
course, no counterclaim should be interposed. 

Mr. JAMES DEMPSEY: But assume that the assured wants to interpose 
a counterclaim? 

Mr. ARTHUR MARKOWITZ: Assume the insurance company writes 
and says that the attorney should confer with the assured scertain 
whether a counterclaim shoull be interposed in the interests of good d 


‘ 
fe 


en- 


e 
sive strategy? 

Mr. GEORGE P. SLESINGER: If the assured, when consulted, does not 
wish to proceed with the counterclaim, it is entirely up to him. I do not 
believe that the insurance company can compel the assured to interpose a 
counterclaim. 

~ Mr. ARTHUR MARKOWITZ: Of course, it is up to the assured. Sup- 


q 
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pose the assured agrees and the company thinks a counterclaim will help, ¢ 
you then file a counterclaim under those circumstances? 

Mr. GEORGE P. SLESINGER: The assured is the sole judge as to 
whether a counterclaim shall be instituted, or not. Even though it may be 
good defensive strategy, a counterclaim is either an affirmative cause of 
action or an offset. Certainly, when a lawyer undertakes to institute a 
counterclaim, such counterclaims must be disposed of in the settlement, if 
One is consummated, or by verdict. 

Mr. ARTHUR MARKOWITZ: We have iearned that from bitter experi- 
ence. We had an action where a carrier asked us to consult an assured to 
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ascertain whether a counterclaim should be filed. We would not interpose 
a counterclaim unless we had a letter. from the assured authorizing us to 
do so. 

Mr. PHILIP C. BARTH of Buffalo, New York: How far are we com- 
pelled to defend a case where the policy is one of minimum limits, such as 
$5,000/$10,000? We tried a case and got a disagreement. In order to re- 
try the case it was necessary to obtain a transcript of the previous trial 
which would probably run into four or five hundred dollars. We have at 
all times offered to pay our policy to the plaintiff. The plaintiff has con- 
sistently refused. Asa matter of fact, he has refused an additional $10,000 
that the assured personally wished to contribute. The plaintiff wishes to 
re-try the case. Our problem is this: Shall we go ahead with the expendi- 
ture of obtaining the transcript of the record; shall we go through the 
expense of a re-trial, or shall we write to the plaintiff and say: “‘Here is 
our $5,000. Do what you want about it.’’ and then notify the assured to 
such effect and let the assured obtain his own counsel? 

Mr. JOHN ALAN APPLEMAN: Asa matter of fact, there is one case on 
that point which is clearly wrong, which would support the position you 
talk about. It is the only case that I have seen to such effect. It arose out of 
the LaSalle Hotel fire which was quite a disaster. The case was in the Court 
of Appeals, Seventh Circuit, in Chicago.* The insurance company paid its 
policy limits into court and walked out, leaving it to the court to divide the 
proceeds. The result is absurd, because the duty to defend and the duty to 
pay are separate and independent duties. Your insurance company not only 
agrees to pay the policy limits, but, in addition, to pay the cost of defense, 
no matter how many times the case must be tried. So, even if you tried it 
once, you may still have to try a particular case three or four times. The 
burden is on the insurance company to pay court costs and all legal expenses 
incident to the litigation. 

Mr. JAMES DEMPSEY: I quite agree. An insurance company cannot 
be relieved of its obligation under the contract by paying its face value into 
court. It must defend whatever actions are brought. Let us assume that 
three or four persons are injured in one accident where the policy limits are 
$10,000/$20,000. The assured may have paid its entire $20,000, but it 
still would be under a duty to defend the assured. That raises an interest- 
ing question, however, as to the right of the company to defend for an 
assured where the company itself has no financial interest in the outcome of 
the law suit. Under those circumstances, it might be advisable for the 
insurance company to contact its assured and inquire whether the assured 
wishes to have the company retain counsel to defend the additional cases, 
despite the fact that the policy has been paid in full on prior settlements or 


6 Denham v. La Salle-Madison Hotel Co. 168 F. (2d) 576, cert. denied 335 U.S. 
871, 93 L. ed. 415 (1948). 
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judgments, or whether the assured prefers to retain his own counsel to 
defend the subsequent suit at the assured’s personal expense. 

Mr. JOHN C. WILLIAMS: Isn't the obligation imposed upon the com- 
pany to defend separate from the obligation of the company to pay? 

Mr. JOHN ALAN APPLEMAN: Although they are co-related duties, 
they are independent. One is superimposed upon the other and the dis- 
charge by payment of the full face value of the policy does not relieve the 


als 
insurer of the obligation to defend. 

Mr. ROBERT P. TOBIN of Chicago, Illinois: In the majority opinion 
in the LaSalle case, it was noted that the insurance company paid in settle- 
ment all its policy exposure and they were asked to defend a lot of law suits 
because there were some sixty-eight people killed in that fire and there were 
a great many others injured. In the LaSalle case it was held that after the 
policy limit had been expended, the company had no legal or moral obliga- 
tion to defend, but until a company has paid its policy limits it may have 
to defend three or four times, or even more, depending upon the number of 
suits which are brought or the number of re-trials which are required. There 
are a couple of Texas cases and one in Virginia to similar effect. There is a 
case in North Carolina and one in South Carolina on that subject. We had 
no trouble in selling the assured the idea of taking over the defense of the 
case after we had paid the full limits of our policy. 

Mr. JOHN ALAN APPLEMAN: I believe there is also a case in New 
York. 

Mr. JAMES DEMPSEY: We have here present a distinguished jurist 
who is now upon the Common Pleas Bench in Cleveland, Ohio. We would 
be indeed highly honored to hear from Hon. Earl Hoover, Common Pleas 
Judge of Cleveland, Ohio. 

Hon. EARL HOOVER: In my days of practice I was not interested in 
certain angles of which you have spoken here this morning. However, dur- 
ing the depression I had about 200 cases where we were representing suc- 
cessor trustees against closed banks. So, I was, and am, very much interested 
in the angle resulting from fiduciary relationships. I think you have this 
problem here. Someone may say that he does not consider that he actually 
represents the assured but, instead, represents the insurer. I believe that we 
all realize that fiduciary relationships are controlled by law from facts that 
a person may consider himself as representing only the company, he may be, 
by law, in a fiduciary relationship to the assured. There are a great many 
fiduciary relationships. All of the duties of undivided loyalty do not apply 
in equal measure. One of the fundamental duties underlying all fiduciary 
relationships is that there shall be no undivided loyalty. Of course, you 
have certain rules which apply to a testamentary trustee. You have other 
rules applying to the relationship of the attorney and client: and the rela- 
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tionship between the corporation and one of its directors, and so on. They 
ail do not apply equally everywhere.- But the general rule is to the effect 
that there be no conflict of interests. You know that a real estate man can- 
not represent both sides of the deal, although there is an exception if he 
makes full disclosure. It is an extremely important thing that unless you 
make a full disclosure of all the facts affecting a person’s rights you do not 
know whether you are going to get off the hook from a fiduciary stand- 
point. That is one thing you have to consider. You must make a full dis- 
closure of all the facts. Of course, Mr. Justice Cardozo said: “It is the 
duty not to disclose some of the facts, but all of the facts.’” Then, of course. 
in representing a testamentary trustee, there is another principle. You do not 
get off the hook by merely disclosing all the facts. In addition to that, you 
have to disclose with what persons you are in fiduciary relationship and 
what their respective rights and duties are. There is a duty to disciose the 
full facts to the assured and to advise the assured with respect to all his legal 
rights. 


Y 


Mr. JAMES DEMPSEY: We are exceedingly grateful to you, Judge 
Hoover, for your learned observations and excellent contribution to the 
subject under discussion. 

We are now nearing the conclusion of our session. I would like to have 
each of the Panel members conclude by a brief summary, either on the sub- 
ject of “Combating High Verdicts,’’ or the topic: ““Where does the defense 
attorney's responsibility lie?”’ 

Mr. GEORGE P. SLESINGER: I have only one thought on the question 
of “Combating High Verdicts.’’ More careful consideration should be 
given to the selection of medical examiners, and the doctors who examine 
should conduct more thorough examinations. We find in our community 
that most of the defense medical testimony is offered by two or three physi- 
cians. They have become known as “professional defendants’ doctors.”’ 
The jurors know that, and it is constantly reiterated in court. If there were 
a more independent selection, with more thorough examinations, the de- 
fendants would be better able to oppose any build-up of the medical 
testimony. 

Mr. JAMES DEMPSEY: Mr. Moan, we would like to hear your final 
opinion. 

Mr. HAROLD C. MOAN: I don’t know that I can give any suggestions 
about the high verdicts. It is a problem we are all faced with. I believe 
that more cases should be settled. High verdicts receive great publicity in the 


newspapers, and one high verdict influences another. Where a defendant's 


verdict is obtained, we should endeavor to get equal publicity for that re- 
sult. I believe you could do the insurance industry a favor by convincing 


them that more cases should be settled, so that there will be one less high 
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verdict published in the local newspapers for the jurors to read. Frequently, 
they use such publicity as a guide and the next jury wants to be more gen- 
erous than the preceding one. 

Mr. JAMES DEMPSEY: Mr. Gearin, may we hear your summary? 

Mr. JOHN G. GEARIN: We read in the paper whenever a high verdict 
scorcher is obtained, but we seldom read in the newspapers when a defend- 
ant wins. I believe that the insurance companies should see that defense 
verdicts are published in the local papers. I believe you will find that in the 
last eight years the percentage has changed very little from the total number 
of plaintiff’s verdicts as compared with the total number of defense verdicts. 
The ratio has changed very little although the amounts which the plain- 
tiffs now obtain are larger. Publicize the cases the defense wins. That will 
help a great deal. 

Mr. SAMUEL M. HOLLANDER: I believe that the way to combat high 
verdicts may be summarized in one word—preparedness. 

Mr. JAMES DEMPSEY: I would like to have you give us your final 
views, Mr. Appleman. 

Mr. JOHN ALAN APPLEMAN: I feel the way John Gearin does. 
Actually, it is something like airplane accidents. The airlines have few 
crashes. When they do it hits the headlines and scares the people to death. 
After all, the big verdicts that hit the headlines are not frequent, but they 
do get widespread publicity. 

There are a few things I would like to mention from the point of view 
of a working lawyer who labors in the court room, on keeping down the 
size of a verdict. One thing is what Mr. Hollander said. Cases should be 
better prepared. I don’t mean only from the point of view of investigation 
but also from the point of view of trial strategy. Much that appears to be 
spontancous in the court room can be worked on carefully in advance. If 
you know the lawyer, how he operates, and know the plaintiff's case, you 
can prepare some very devastating material that may look perfectly spon- 
taneous at some critical point in the case. 

When it comes to the point of demonstrative evidence, Mr. Dempsey 
has mentioned that Erwin Roemer is sold on it. There is no reason why the 
defense attorney should not practice it as effectively, or more effectively, 
than the plaintiff's attorneys. Practice it with photographs, plats, surveys, 
moving pictures, color. The plaintiff's lawyer cannot complain about it 
for you would tar him with his own brush. Some lawyers put figures upon 
a blackboard. One plaintiff’s attorney complained that the defense attorney 
had the temerity to erase the blackboard figures. No lawyer is going to pull 
that on me because if a plaintiff's lawyer puts a lot of figures on a black- 
board I assure you that I am not going to have the jury sit and look at those 
figures while I am conducting my closing argument. Those figures will be 
erased by me, and if the lawyer protests I will tell him that I intend to draw 
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some kind of a diagram on the board. Don’t let plaintiff’s lawyers take 
advantage of you. A man has to stand up on his hind legs and give battle. 

Frequently, in large suits you find that a plaintiff's attorney will over- 
reach. His case may not be too good. He finally arrives at a point of weak- 
ness where some witness or some contradiction, or some untruthfulness 
sticks out like a sore thumb. Drive that home to the jurors—the incon- 
sistency, the contradiction, the exaggeration. If you do that you will be 
surprised to see how often you not only reduce the size of the verdict but 
come out the victor. 

Mr. JAMES DEMPSEY: I hope that you will agree with me that this 
morning has been most profitably spent. 

Not long ago I heard a story which may be appropriate at this time. A 
litigant in the midst of a trial of a law suit was astonished to see two law- 
yers at the counsel table of the opposition, whereas the litigant had only 
one attorney. He turned to his lawyer and inqured about it. The lawyer 
then replied: “‘A man can have as many lawyers as he wishes at the counsel 
table. What is the objection to that?’’ The client, still perturbed, then 
remarked: ‘“‘Well, I have been watching those two lawyers at the other 
counsel table. When one of them is on his feet talking the other lawyer is 
at the counsel table thinking. But when you are on your feet talking, no 
one is thinking.”’ 

We attorneys who appear in the defense of negligence actions, recognize 


no divided loyalty nor can we equivocate or compromise any conflicts. The 
fact that a man loves his mother does not mean that he cannot also love his 
wife. The fact that a man has been selected by an insurance carrier and is 
paid by the insurance company does not mean that he shall ever, for an in- 
stant, be derelict in his representation of the assured who is the named party 
in the law suit and the ostensible client. 


I call your attention to the Canons of Professional Ethics, Canon No. 


6, which reads, in part, as follows: 

“It is unprofessional to represent conflicting interests except by 
express consent of all concerned given after a full disclosure of the 
facts. Within the meaning of this canon, a lawyer represents conflict- 
ing interests when, in behalf of one client, it is his duty to contend for 
that which duty to another client requires him to oppose.”’ 


Ladies and gentlemen, may I, at this time, express the gratitude which 
I am sure everyone here assembled extends to the other members of the 
Panel who have so capably participated in this scholarly discussion; and 
may I, on behalf of the members of the Panel, express to those in the audi- 
ence their appreciation for the manifest interest and marked attention which 
you have so graciously and cordially exhibited. 

This morning’s session is adjourned. 
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Duties of Adjusters and 
Attorneys for Insurer in Respect 
to Counterclaims of the Insured 


WILLIAM H. BECKER * 


A RECENT OPINION of the Supreme Court of Mis- 
souri in the case of Keller v. Kekltkian,1 has caused liability insurance car- 
riers to review their procedure in the handling of claims and the defense of 
suits on behalf of assured who have or may have a claim or cause of action 
against the original claimant or plaintiff. 

There is a real and troublesome problem in the adjustment and defense 
of claims against an insured who has a right of counterclaim in jurisdictions 
where a counterclaim must be asserted in the original action against the 
insured or be barred. For instance, under the Federal Rule of Civil Pro- 
cedure, a defendant is compelled to assert his counterclaim in any suit 
brought against him arising out of the action which gives rights to the 
counterclaim. Missouri’s Keller v. Keklikian case illustrates the problems 
and dangers involved. In the Keller case, the following fact situation 
existed: 

December 2, 1949, automobiles driven by Keller and Keklikian 
collided on a city street. Keklikian and Keller both sustained damages. 
Keklikian was the first to sue, bringing an action on December 23 in 
the Circuit Court of the City of St. Louis against Keller to recover 
damages resulting from the collision. Keller was insured against 
liability by the Automobile Club Inter-Insurance Exchange. Upon 
receipts of summons and copy of the petition, Keller delivered the 
petition and summons to his insurer, the Automobile Club Inter- 
Insurance Exchange. On the 27th day of January, 1950, and before 
expiration of the time allowed Keller to answer the petition of Kek- 
likian, the liability insurer’s counsel and Keklikian’s counsel filed a 
stipulation in the Circuit Court of the City of St. Louis stating that 
“the matters and things in controversy . . . having been adjusted, 
compromised, and finally settled . . . this cause should be dismissed 
with prejudice to any other or further action on account of the matter 


* Of Clark and Becker, Columbia, Mo., specializing in insurance and corporation law. 
1362 Mo. 919, 244 S.W. (2d) 1001 (1951). 
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or things set forth in plaintiff's petition...’ On February 2, 1950, 
the Circuit Court entered an order of dismissal in accordance with the 
terms of the stipulation. On March 29, 1950, Keller, the defendant 
in the first action instituted in the Circuit Court of the City of St. 
Louis a suit against Keklikian to recover damages resulting from the 
collision. In defense of this second suit, Keklikian pleaded the stipu- 
lation and judgment in the suit filed by Keklikian as a bar to prosecu- 
tion of the second action by Keller. Missouri has a new Code of Civil 
Procedure patterned on the Federal Rules of Civil Procedure and in- 
cluding compulsory counterclaim requirements (Sec. 509.420, R. S. 
Mo. ’49). The Supreme Court of Missouri held that Keller’s second 
action could not be maintained; that he was required by the compul- 
sory counterclaim statute to assert his cause of action in the original 
suit by Keklikian. 

The decision in this case does not appear to be a departure from any 
established principles and should have been expected. It does, however, 
raise some interesting questions concerning the reciprocal duties of insurers 
ard insured in the making of settlements. For instance, these questions are 
suggested: 

(1) Is the insurer liable to Keller because its action in settling the 
Keklikian suit resulted in the relinguishment of Keller’s counterclaim? 

(2) Could Keller have prevented the making of the settlement of the 
Keklikian suit even though the insurer desired to make the settlement and 


a 


onsidered it a prudent one? 

(3) Suppose that Keller’s coverage was $25,000 for injury to one 
person. Suppose further that Keklikian offered to settle his suit for $5,000 
and the insured desired to consummate the settlement? Suppose Keller 
personally objected, because the settlement did extinguish his counterclaim 
and insisted upon the filing of his counterclaim and the trial of the cause? 
Suppose the jury found against Keller on his counterclaim and returned a 
verdict for Keklikian for $25,000, would the insurer be entitled to refuse 
to pay more than $5,000 of the final judgment on the ground that Keller 
had refused to consent to a prudent settlement? (If the insurer had refused 
negligently or in “‘bad faith’”’ to make a prudent settlement within its cover- 
age when the insured was demanding that settlement be made, the insurer 
would be liable for the entire amount of the award under the bad faith rule 
or negligence rule, 131 A.L.R. 1499-1516). 

(4) In case the insurer wishes to settle a claim for damages before suit 
and the insured has also sustained damages in the casualty, does the settle- 
ment of the claim and the taking of a release in favor of the assured ex- 
tinguish the assured’s counterclaim even though there is no suit or judg- 
ment? 

(5) What procedure should be followed by the insurer in handling 
suits when the insured may have a counterclaim? 


[ 37] 








(6) What procedure should be followed in the setlement of claims by 
taking of release without suit in cases where the insured may have a 
counterclaim? 


‘TYPICAL FAcT SITUATIONS 
Case No. I 

“P” and “D” drive their automobiles into collision, each with the 
other, causing personal injuries and property damage to each. ‘‘P”’ files suit 
against “D.’’ “D” refers the conduct of the suit to his liability insurer 
“X.”’ The notice of accident and ‘‘X’s”’ investigation indicates that ‘“‘D’’ 
sustained damages in the collision. In handling this claim, what should 
“X,’’ the insurer, do to prevent incurring liability to ‘“‘D’’ in its manage- 
ment and conduct of “‘P’s”’ suit? 

It should be presumed that “‘D,”’ the insured, is not aware of the com- 
pulsory counterclaim statute, and not aware of the prejudice to his counter- 
claim for damages which would result from settlement of the action of 
‘“‘P”’ without the provision for reservation of ‘‘D’s’’ rights. Consequently, 
the insurer should, before filing answer, notify “‘D’’ that, if ““D’’ wishes to 
assert a counterclaim against “‘P,”’ the counterclaim must be asserted in 
‘“*P’s”’ action; that counsel employed by ““X”’ will give consideration to any 
counterclaim ““D”’ desires to file; that ““‘D’’ is free to employ an attorney of 
his own choice to conduct the presentation of “‘D’s’’ counterclaim and the 
representation of “‘D”’ therewith. This can be a letter or a notice delivered 
in a manner that delivery may be proved later, as in the case of an excess 
liability letter. 

The delivery of the foregoing letter may incite the filing of a counter- 
claim in cases where counterclaims would not otherwise be filed. However, 
there seems to be no escape from the delivery of such a notice in the per- 
formance of the duties of an insurer toward its insured. 

Thereafter, many complications are likely to arise. “‘D,’’ the insured, 
may wish to litigate with the hope of recovering on his counterclaim when 
prudence and good faith would dictate a settlement by payment of ‘‘P”’ and 
dismissal of the counterclaim with prejudice. When such a situation arises, 
“X,”’ the insurer, may pursue one of the following courses: 

(a) Secure the approval of ‘‘D’’ to a settlement of ‘‘P’s’’ claim in con- 
sideration of the payment of a stipulated sum to “‘P”’ and the dismissal of 
the counterclaim with prejudice. 

(b) Failing to secure “‘D’s’’ consent to dismissal of a counterclaim with 
prejudice, ‘X,’’ the insurer, may be able to settle “‘P’s’’ claim, paving to 
“P”’ a stipulated sum, and reserving ““D’s’’ counterclaim against “‘P’’ in the 
stipulation and release. In such case, ‘““X,’’ and “‘X’s’’ attorney would with- 
draw from the conduct of the defense of the action, leaving ‘‘D’’ to prose- 
cute his counterclaim on his own initiative and at his own expense. 
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(c) Incase ““P”’ is unwilling to follow the procedure in paragraph (b) 
above, ‘X’’ may serve a similar demand upon ‘‘D”’ that ‘“‘D” consent to his 
approval of a settlement which would extinguish “‘D’s’’ counterclaim, at 
the same time notifying ““D”’ that if he refuses to give such consent, ““X,”’ 
the insurer, will expect ‘“‘D’’ to bear the consequences of any recovery above 
and beyond the amount which “‘P”’ would accept in settlement of his claim. 
If ‘“‘D”’ refuses to permit a settlement which would extinguish his counter- 
claim and litigation results in a verdict for “‘P”’ in excess of the proposed 
settlement, the Missouri courts would probably apply the bad faith rule 
which it applies against the insurer where the insurer refuses to settle within 
the coverage and the insured suffers a judgment in excess of the coverage. 
An alternative would be to settle without “‘D’s’’ consent and with prejudice 
to his counterclaim. If done in good faith the course may be lawful in at 
least one jurisdiction. Cf. Long v. Union Indemnity Company,” permitting 
settlement prejudicial to insured’s counterclaim under “‘good faith’’ rule. 


Case No. 2 


“P” and “‘D,’’operating automobiles, drove them into collision each 
with the other, causing personal injury and property damage to “‘P”’ and 
“DD.” “D” notified its liability insurer ““X,’’ who investigates and deter- 
mines that the facts are such that it would be prudent to negotiate a settle- 
ment with ‘‘P” by paying a stipulated sum and securing a release from ‘“‘P”’ 
and in favor of “‘D.’’ What procedure should be followed to protect the 
insurer from liability to “‘D”’ in case “‘P’s’’ claim is settled by the stipulated 
payment and the giving of a release in favor of “‘D’’? There is substantial 
authority which would indicate that a settlement of ‘‘P’s”’ claim, with the 
knowledge and consent of ““D,”” would bar any subsequent action by ““D”’ 
against ‘“‘P.’’ It is held that a compromise settlement constitutes an accord 
and satisfaction of all claims and counterclaims in existence at the time of 
the making of the compromise settlement.* The law in Missouri on this 
question is not clear. Counsel should consult the local law on the effect of 
a simple release on the insured’s counterclaim. The compulsory counter- 
claim statutes of the Missouri and Federal Code of Civil Procedure are not 
involved, but similar principles are involved. While it may not be practi- 
cable in the day-to-day administration of claim procedure, it is certainly 
ideal from the legal standpoint. and probably necessary where the insured’s 
injuries or damages are serious, and the question of liability doubtful, that 
some routine, which will recognize the insured’s possible counterclaim, be 
followed. Under the circumstances, where no suit is pending, the insured 
could follow one of the following courses: 


2277 Mass. 428, 178 N.E. 737, 79 ALR 111C (1931). 

315 Corpus Juris (2d), Compromise and Settlement, Sec. 25, pp. 743, 744. 

4 Burnham v. Williams, 198 Mo. App. 18, 194 S.W. 751, (1917); England v. Yel- 
low Transit Co. (Mo. App.) 225 S.W. (2d) 366 (1949). 
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(a) If the insurer desires to settle with ““P”’ by the taking of a general 
release, the insurer should secure the consent of ‘‘D,’’ advising ‘‘D’’ that the 
settlement may prejudice any rights “‘D’’ may have against “‘P.”” This 
notice and consent should be in some written form capable of proof in the 
event of post settlement differences with ‘‘D,’’ the insured. 


(b) In the event that “‘D,”’ the insured, refuses to consent to a settle- 
ment which would in all probability prejudice his counterclaim, ‘“X,”’ the 
_insurer, should attempt to settle with “‘P’’ by the taking of a release ex- 
presly reserving against “‘D’’ his claims against ‘‘P.”’ 

(c) In the event “P’’ will not agree to the procedure of paragraph (b) 
above, and “‘D’’ will not consent to the procedure in Paragraph (a) above, 
the insurer might serve a demand upon “‘D”’ that he authorize a settlement 
of “‘P’s’”’ claim by the taking of a general release and notifying ‘“‘D,”’ the 
insured, that ““‘D’’ will have to bear the financial burden of any recovery by 
“P”’ in excess of the amount of the proposed settlement. In cases where 
“D” is financially responsible, this course should be adequate to protect the 
insurer. If ‘‘D’’ is not responsible, the action of “‘D’’ might well constitute 
a breach of the policy conditions with respect to cooperation and manage- 
ment of negotiations for compromise and settlement which would relieve 
“X,”’ the insurer, of liability in excess of the proposed settlement, or pos- 
sibly of all liability. 


REPRESENTATION OF THE INSURED IN CONNECTION 
WITH THIs COUNTERCLAIM 


There is a related problem which occurs in connection with the ad- 
visability of representation of the insured on his counterclaim by the attor- 
ney employed by the insurer. The attorney for the insurer should make 
certain that his representation of the insured on his counterclaim at the re- 
quest of the insured will not involve him in the representation of conflicting 
interests. It is suggested that it is advisable in most cases to make a written 
record showing that the insured has been notified of his right to employ 
independent counsel to represent him in his counterclaim. This notice 
could be similar in form to an excess liability notice. It is also suggested 
that counsel should never undertake the representation of the insured on 
the insured’s counterclaim where it appears there may be a conflict between 
the insurer and the insured over the matter of compromise and settlement 
of the plaintiff's claim against the insured. Any doubtful case in which the 
claimant and insured suffer substantial damage could result in a real and 
* embarrassing conflict between the insured and the insurer over the question 
of settlement. These situations should be foreseen and provision made for 
individual representation of the insured on his counterclaim. 
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CONCLUSION 


For some years some counsel have followed the procedures set forth 
above and have either secured the agreement of the insured to the making of 
settlements by release and by stipulation and judgment. 

Since the Keller case is quite likely to cause agitation of the whole ques- 
tion, at least some general instructions in the nature of a caveat to counsel 
and adjusters should be prepared and disseminated, and possibly a definite 
and administratively feasible claim procedure should be devised by each 


insurer. 


“Moderate, however, as the premium of insurance commonly 
is, many people despise the risk too much to care to pay it.”’ 


—ADAM SMITH (1776). 


(You cannot get insurance for everything. ) 

“This exclusion from coverage is not a whimsical one. It is well known 
that buildings frequently have water in their basements and that this 
usually occurs because of water which somehow has come through the 
basement walls. It is understandable that an insurance company would 
want to be excluded from liability for this very common hazard. Of course, 
it is understandable, too, that policy holders would want to be covered in 
these situations. To get this type of coverage, however, future policy 
holders will have to insist on a rewriting of this type of water damage 
insurance policy.”’ 


112 Fed. Supp. 613. (1953). 
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New Trials on the Issue of 
Damages Alone 


By KENNETH M. WoRMWOOD * 





.. RECENTLY has the general public awakened to 
a real danger threatening our economic system today. Jury verdicts in 
damage suits have become increasingly, and in the writer’s opinion, alarm- 
ingly, higher. Verdicts of $150,000 to $250,000 are not uncommon in 
some jurisdictions. While such verdicts are still the exception in most 
jurisdictions, many verdicts of much smaller amounts, if excessive, soon 
add up to a staggering total. 

In the last few years a drive for a ’’more adequate award’’ has been 
made by some plaintiffs’ attorneys. Newspapers have inadvertently assisted 
in teaching prospective jurors to return exorbitant verdicts by publicizing 
the fact that a suit has been instituted for large damages. If a large verdict 
is returned this receives headlines. If the defendants obtain a verdict there 
is no mention of it in the paper or if there is it is usually buried on page 34 
near the obituaries. Newspaper reporters seem to feel that the fact the 
defendant is successful in a damage suit is not news. 

Many young attorneys, and unfortunately some older ones, file damage 
suits wherein they seek damages of several hundred thousand dollars when 
they know that a verdict of $10,000 might well be excessive. But, news- 
papers will publicize the filing of a suit demanding $100,000, whereas 
they are apt not to mention a suit for $10,000. This appears to be a sign 
of the times; just one of the evils of our ‘something for nothing”’ age. 

Insurance companies are now attempting to combat this situation 
through an educational program such as advertisements calling the public’s 
attention to the fact that in the long run it is the individual citizen who 
pays the bill through an increase in his insurance premiums. Magazines 
have now started to run articles attempting to educate the public along this 
line. 

We are hopeful that some day newspapers will report on the defense 
verdicts as they do on the plaintiffs’ verdicts. An example of this reporting 
comes to the writer’s mind. Recently two doctors were sued for $50,000 


* Member of Wolvington and Wormwood, Denver, Colorado. President, Denver Bar 
Association. 
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damages because, as the plaintiff alleged, they performed a vasectomy upon 
the plaintiff instead of a circumcision. The suit made the front page of the 
daily paper on several occasions, including large headlines when the jury 
returned a verdict in favor of the plaintiff in the sum of $33,700.00. Some 
months later the Supreme Court reversed the lower Court with instructions 
to enter a judgment of dismissal. Did this appear on the front page? Of 
course not. A small four-paragraph article appeared on one of the inside 
pages. 

Unfortunately, this thought of large damages in these days of inflation, 
has affected some of our courts. We do not mean to infer that the courts 
have intentionally done anything wrong but we do feel that some judg 
have been guilty of improper thinking; that they have been unconscious 
led or pushed into approving methods for obtaining or allowing large dam- 
ages which are not sound in fact or theory. 

In line with the present-day thinking, an instruction to the jury advis- 
ing them that in arriving at the amount of their verdict they may take into 
consideration the present purchasing power of the dollar and that such 
purchasing power is clearly lessened at the present time has been approved 
by many courts. Just one more example of ways to obtain “‘the more ade- 


es 


quate award.” 

With all of the above problems facing the defense attorney, plus the 
ever-present problem of the jury knowing that an insurance company is 
probably the ‘“‘real party in interest,’’ it would seem that he has his work 
well cut out for him. There is, however, still another ever-present danger 
which faces the defense attorney. It is a danger which many attorneys do 
not appreciate until after they have been struck by it. We refer to the danger 
of a jury returning a verdict for the plaintiff for inadequate damages so that 
either the trial or appellate court grants a new trial on the issue of damages 
alone. 

We know of no more helpless feeling than to hear the trial court advise 
the second jury that the issue of liability has been determined in a prior 
suit and that the only question they will be called upon to determine is the 
amount of damages to be awarded the plaintiff. One has not suffered the 
“tortures of hell’’ until he has gone through such a trial. 

We assume that such a situation would not usually arise in states 
which now have comparative negligence statutes (Georgia, Mississippi, 
Nebraska, South Dakota and Wisconsin). If the verdict in one of these 
states was for less than the amount of the proven damages, we assume the 
court would feel that the jury had arrived at its figure on the basis of com- 
parative negligence. We have not studied the law in these comparative 
negligence states. However, in most of the rest of the states where contribu- 


1 New Amsterdam Casualty Co. v. Sotlean, 167 F. (2d) 767 (1948): Dabaretner 
Weisfog, 253 Wis. 23, 33 N.W. (2d) 220, 12 ALR 2d 605 (1948). 
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tory negligence is a complete bar to recovery, the problem has often arisen. 
As we will point out hereafter, we make no criticism of the granting of a 
new trial on the issue of damages alone in the proper case, but in our 
opinion such a case should be the exception rather than the general rule as it 
now seems to be. New trials on the issue of damages alone are being granted 
in alarmingly increasing numbers. 

The granting of a new trial on the issue of damages alone is not a new 
procedure. At common law, there was no practice of setting aside a verdict 
in part. If the verdict was erroneous with respect tc any issue, then a new 
trial was directed as to all issues. However, even before the court rules so 
provided the rule became well established that in a proper case an appellate 
court had the power at common law, upon reversing a case, to grant a new 
trial on the issue of damages alone.? 

The authority to grant a new trial is now given by statute in most 
states. Rule 59 of the Federal Rules of Civil Procedure provides: 

‘A new trial may be granted to all or any of the parties and on all or 
part of the issues...” 

There being no dispute as to the court’s right to grant a new trial on 
the sole issue of damages, the only question remaining is when is it proper 
to grant same? 

Undoubtedly the outstanding and most cited case on this question is 
that of Simmons v. Fish,? decided in 1912. This case recognized that there 
could “‘be no doubt as to the power of the court at common law to set aside 
a verdict as a whole for insufficient as well as for excessive damages’’ and 
then further held that under its ‘inherent judicial authority”’ it could exer- 
cise its power and limit the new trial to “‘specific points in case where the 
error committed at the trial was so limited in character as with justice to 
both parties to be separable from the other issues determined by the first 
verdict.’’ The court sets forth the important part of the rule by stating: 


“It is a power which ought to be exercised with great caution 
with a careful regard to the rights of both parties, and only in those 
infrequent cases where it is certain and plain that error which has 
crept into one element of the verdict by no means can have affected its 
other elements.” 


While Simmons v. Fish is repeatedly cited by other courts as authority 
for their granting a new trial on the issue of damages alone, it is interesting 
to note that the court did not grant such a new trial in that case. The court 
in that case recognized the fact that the low amount of damages awarded 
indicated a compromise by the jurors on the question of liability and 
therefore the questions were not separable. The court noted that the li- 


2 Gasoline Products Co. v. Champlin Refining Co., 283 U.S. 494, 75 L. Ed. 1188 
(1931); Stmmons v. Fish, 210 Mass. 563, 97 N.E. 102 (1912). 
3 Supra, note 2. 
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ability was contested at the trial and that the low amount of damages 

awarded the plaintiff ‘“‘could have been reached only by certain of the panei 

conceding their conscientious belief that the defendant ought to prevail 

upon the merits in order that a decision might be reached.” The court 

warns of the danger and injustice, which unfortunately has entered into 
many later decisions, with the following remarks: 

“It would be a gross injustice to set aside such a verdict as to 

damages alone against the protest of a defendant, and force him to a 

new trial with the issue of liability closed against him when it is 

obvious that no jury had ever decided that issue against him on justi- 


fiable grounds.” 
Another case cited almost as much as the Simmons v. Fish case as au- 


thority for granting a new trial on the issue of damages alone is that of 
Norfolk v. Southern Railroad Co.* In this case, the United States Supreme 
Court, while affirming the Supreme Court of South Carolina in allowing 
such a new trial, observed: 

‘(Damages and contributory negligence are so blended and inter- 
woven, and the conduct of the plaintiff at the time of the accident is 
so important a matter in the assessment of damages, that the instances 
would be rare in which it would be proper to submit to a jury the 
question of damages without also permitting them to consider the 
conduct of the plaintiff at the time of the injury.” 

The court ends by stating that they “‘recognize that the practice is not to be 
commended.”’ 

Irrespective of this warning by the court in these two leading cases, the 
various state and Federal Courts proceed to grind out decision after decision 
granting new trials on the issue of damages alone and assuming that the 
issues of liability and damages were severable and that the jury came to a 
final conclusion on the issue of liability before ever considering the question 
of damages. 

Time will not permit us to examine and digest all of the cases on this 
question. A hurried examination of cases in various jurisdictions indicates 
that the appellate courts are more and more assuming that the issues of 
liability and damages are separable. For those interested, an excellent an- 
notation including a citation of many cases may be found following the 
opinion in Gasoline Products Co. v. Champlin Refining Co.° We do desire 
to take one of the state supreme courts and follow its line of thinking. We 
select the Supreme Court of Colorado as a typical court in this respect. 

As early as 1909 the Colorado Supreme Court recognized the rule that 
if the amount of damages was not consistent with the evidence, a new trial 
should be granted, but granted such new trial on all issues.* 


238 U.S. 269, 59 L. Ed. 1303 (1915). 
5 Supra, note 2. 


* Burns-Moore Mining & Tunnel Co. v. Watson, 45 Colo. 91, 101 Pac. 332 (1940). 
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The first personal injury suit where the question of inadequate damages 
arose was where the jury awarded the plaintiff $1. The Court granted a 
new trial on all issues and remarked that the verdict ‘“‘must have been 
rendered under the influence of passion or prejudice or by some misconcep- 
tion of the law or the evidence.’’? It apparently never occurred to the court 
that this might have been a compromise among the jurors on the question 
of liability. 

The next decision is most amazing.* The court relies upon Simmons 
v. Fish for its authority and we are sure that Mr. Chief Justice Rugg, 
author of the opinion in the Simmons v. Fish case, could never be convinced 
that his opinion was authority for the decision reached by the Colorado 
Court. The facts in this case * were that the suit was originally tried in the 
County Court to the judge without a jury who returned a judgment for 
the plaintiff in the sum of $453. Thereafter the case was appealed to the 
District Court and as a trial de novo was tried by a jury. The jury, after 
lengthy deliberation, sent a note to the trial judge signed by its foreman 
which read: 

“There is no possibility of the jury agreeing in this case.” 

The judge then gave the jury an additional instruction as to the de- 
sirability of them reaching a verdict and thereafter the jury returned a ver- 
dict for the plaintiff in the sum of $1. The plaintiff in support of a motion 
for a new trial, attached an affidavit from the foreman which read: 

“The verdict reached in the above case did not represent the true 
beliefs of the members of said jury as to the merits of the case, but was 
a compromise arrived at in accordance with the wishes of the court 
that the jury agree; that the amount of damages found did not, in the 
opinion of the jury, represent the true damages, but was an arbitrary 
award made for the purpose of a compromise verdict.” 
“Believe it or not,” the trial court granted a new trial on the issue of dam- 
ages alone and the Supreme Court upheld such action, stating that “‘the 
question of liability had been fairly and without compromise adjudgec 
against defendant, and that the submission to the second jury of the sole 
question of the amount of damages was without error.’’ That decision was 
rendered some thirty-two years ago but if the defendant is still alive we 
will wager he has never been convinced that the question of liability was 
not compromised by that jury. It would seem apparent on its face that a 
verdict of $1 would in and of itself indicate a compromise as to liability. 

May we deviate here to illustrate the danger a defense attorney is con- 
fronted with under a case such as the one just cited? The writer defended a 
dude rancher in a damage suit a few years ago. Suit was for some $110,- 


7 Ferrari v. Brooks-Harrison Fuel Co., 53 Colo. 259, 125 Pac. 120 (1940). 
8 McCarty-Johnson Heating & Engineering Co. v. Franbel, 70 Colo. 330, 201 Pac. 
36 (C1921). 
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000. The rancher had only $5,000 insurance so that he was faced with 
possible bankruptcy in the event of a large plaintiff’s verdict. The injuries 
were very serious. The plaintiff had sustained a fractured skull and some 
permanent paralysis. The medical and hospital expense exceeded $6,000. 
After several hours’ deliberation the jury returned a verdict for the defend- 
ant. Upon questioning the jury we found that all members of the jury 
were agreed that the defendant was not negligent but two of the jurors 
wanted to return a verdict for $1 in favor of the plaintiff so that the de- 
fendant’s insurance company would pay plaintiff's court costs. We shud- 
der to think what might have happened if the other jurors had acceded to 
that suggestion. A new trial on the issue of damages alone might well have 
been the result! 

The next case follows the line of reasoning as followed in the McCarty- 
Johnson case.® In this case,?° several attorneys acting as amici curiae at- 
tempted to get the court to change its views but of no avail. In this case, 
the appellate court again approved the trial court’s granting of a new trial 
on the issue of damages alone although admitting that there was “‘consider- 
able dispute as to just how the accident’’ occurred and in the face of affi- 
davits from five jurors to the effect that the “‘issues of liability and damages 
were intertwined beyond the possibility of segregation.’” For authority the 
court again relied upon Simmons v. Fish. 

There is a very able dissenting opinion in the Belcaro case in which the 
dissenting judge pointed out that the court had misapprehended the prin- 
ciple announced in Simmons v. Fish and that in the Belcaro case it was in- 
disputable that ‘‘the verdict was an improper compromise between those 
convinced of liability and those not so convinced.’’ However, this dissent 
went the way of all dissents. 

The Belcaro case was decided in 1939. The question apparently did 
not again arise until about 1951 and 1952. In 1952 the Colorado Supreme 
Court again considered the question; this time as applied to the Colorado 
Rules of Civil Procedure which are practically identical with the Federal 
Rules. In a 1952 case," the court failed to mention any of its prior deci- 
sions; stated that the application of rule 59 (a) was one of first impression 
and cited Norfolk v. Southern Ratlroad Co., supra, as authority for grant- 
ing a new trial on the issue of damages alone. In a still later case ** decided 
June 8, 1953, the court has stated that they are not disposed to depart from 
this rule of law. This apparently means that in any case where the dam- 
ages awarded a plaintiff are inadequate the trial court can and should award 
a new trial on the issue of damages alone. 


* Supra, note 8. 

10 Belcaro Realty Inv. Co. v. Norton, 103 Colo. 485; 87 P. (2d) 1114 (1939). 
11 Murrow v. Whiteley, 125 Colo. 392, 244 P. (2d) 657 (1952). 

12 King v. Avila, ———— Colo. — ; 259 P. (2d) 268 (1953). 
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It appears to the writer that the reasoning of the courts in many cases is 
fallacious. The courts go upon the assumption that a jury first determines 
the issue as to liability and then considers the amount of damages. Any trial 
attorney knows that it just does not work that way. Jurors are not at- 
torneys; they do not think as attorneys do. While comparative negligence 
is not the law in most of the states, jurors often apply it irrespective of the 
court’s instructions. They often take into consideration facts in mitigation 
of the damages. Further, jurors usually compromise their differences and 
oftentimes this is reflected in the amount of the damages awarded 

If the courts would follow the rules set out in Simmons v. Fish ® and 
Norfolk v. Southern Ratlroad Co.,1* we would have nothing to complain 
of. Unfortunately, as pointed out, the tendency and trend is for the courts 
to assume that the issues of liability and damages were separable in each 
case and to consistently award a new trial on the issue of damages alone. 

It seems to us that the time has come to put a halt to this abuse. How 
to effect this is a difficult question. Perhaps if enough defense attorneys 
continually remind the courts of the sound rule set forth in Simmons v. 
Fish and Norfolk v. Southern Railroad Co., some judge will see the light 
and start getting back on the right track. 

In the interim, the defense is still faced with the ever-present problem 
of the jury compromising the verdict and putting the defendant in the un- 
fortunate position of being faced with a second trial on the issue of damages 
alone. How to avoid this is a real problem. One suggestion would be 
special interrogatories thus forcing the jury to make a specific finding on the 
question of liability. This is no solution, however, because it could still be 
a compromise, but with the special finding as to liability the court would 
have one more ground to insist that the questions of liability and damages 
were clearly separated. 

About the only practical solution is to argue most vociferously to the 
jury for a defense verdict, but also point out to the jury the amount you 
feel they should award the plaintiff in the event they should decide to re- 
turn a plaintiff’s verdict. This suggested amount should be the lowest 
amount counsel feels would stand up as being adequate damages. 

We are afraid that we are a voice crying in the wilderness. However, if 
as a result of this article only one attorney is able to convince only one 
court of the correct rule as respects new trials, our effort has not been in 
vain. By this statement we do not wish to infer that all Courts have been 
taking the wrong approach to this problem. There is no question but what 
some of the Courts do recognize the situation and have been quite careful 
in granting new trials on the issue of damages alone. A very recent case in 
that respect is one decided in August of 1952. This is the case of Letpert v. 


13 See note 3. 
14 See note 4. 
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Honold.** In that case the appellate court recognized the fact that the issue 
of liability was close and that where the issue of liability was close and 
other circumstances would indicate that the verdict was probably the result 
of prejudice, sympathy or compromise, and that the issue of liability had 
not been actually determined, the new trial should be upon all issues and 
not on the issue of damages alone. It is interesting to note in that case that 
the Court took cognizance of the fact that the jury was out some thirteen 
hours, and that ‘‘the long deliberation could not have been caused by any 
dispute in regard to the nature and extent of Denny’s injuries.” 

The most recent annotation on this question will be found in 29 ALR 
(2d) 1199, where the annotator discusses the more recent cases on this 
problem and points out the Courts who seem to have “‘seen the light.”’ 

As previously pointed out, it seems to us ridiculous for Courts to feel 
that in most cases when the damages awarded are inadequate that the jury 
has first determined the suestion of liability. Certainly any intelligent juror 
who reads the Court’s instructions is not going to return a verdict for less 
than the actual damages, if the jury has first conscientiously determined the 
defendant is liable. It seems to us that all Courts should recognize that a 
verdict for the plaintiff for less than the actual proven damages indicates a 
compromise verdict or a verdict based upon sympathy, and that if a new 
trial is to be granted it should be upon all issues. 

While probably not coming under the main heading of our article, we 
do not wish to close without mentioning briefly the fact that there have 
been cases in which verdicts have been set aside because of excessive awards. 
Probably the most recent of such cases is that of Loftin v. Wilson. In that 
particular case the jury award was for $300,000. 

The appellate court set aside the case and ordered a new trial on the 
issue of damages alone. The Court pointed out that the actual pecuniary 
loss, including loss of future earnings, amounted to approximately $92,000 
and that the balance of the jury award must have been for pain and suffer- 
ing which was entirely too much. The Court in setting aside this verdict 
made the following interesting comment: 

‘To what amount of damages is the plaintiff in this case entitled? 
That is for a jury to decide, and not this court. A jury decision in 
such a case must mean, however, a decision free from sentimental or 
emotional considerations. An appellate court may sanction a verdict 
of a jury only when it has been reached by an unprejudiced and un- 
impassioned analysis of the evidence with a conscious desire to apply 
the law in the case to the true facts as shown by the evidence. Where 
a verdict is so excessive as to indicate that other considerations have 
influenced the jury, justice has been thwarted and the verdict cannot 
be sanctioned.” 


15 39 Cal. (2d) 462, 247 P. (2d) 334 (1952). 
16 2 CCH Automobile Cases (2d) 134. 
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The general rule among the courts seems to b: that a trial court should 
not interfere with a jury’s verdict simply because it is greater than its own 
estimate. That only where the verdict is so grossly excessive as to shock 
the conscience of the court, and it is clearly manifest that it was a result of 
caprice, passion, partiality, prejudice, corrupt or other improper motives, 
will the court intervene. In fact, the Federal Courts of Appeal have fre- 
quently invoked the rule that the question of excessiveness of damages be- 
ing one of fact does not present a proper question for consideration on re- 
view where the issues are confined to matters of law.'7 

For those who are interested in this problem of excessive verdicts, we 
call their attention to an annotation in 16 ALR (2d) 3. 

It would appear that the general recognized rule is that the amount of 
damages to be awarded for personal injuries is primarily a question of fact 
for decision by the jury and that the Courts will not interfere on the 
ground of excessiveness only in exceptional cases. The trend seems to be 
that large verdicts by juries are generally not reversed by the appellate court, 
whereas verdicts awarding inadequate damages are set aside and unfor- 
tunately new trials are too often awarded on the issue of damages alone. 


17 Houston Coca-Cola Bottling Co. v. Kelly, 131 Fed. (2d) 627 (1942). 


[ 50 ] 





| 
| 
| 
| 





co =p 





1954 ROSTER°OF MEMBERS 


The April, 1954 issue of the Quarterly will contain the Roster of the 
Federation, with biographical data on each member. We would like the 
members to look over their listing in the April, 1953 Quarterly and advise 
us promptly of any changes desired. New members who have not been listed 
should send in data from which a biographical sketch may be prepared. 
This data should be in the hands of the Secretary-Treasurer or Editor by 


February 1, 1954. 


New MEMBERS 


Mr. H. J. BALL, : 

Chicago Claim Manager of the American 
Casualty Companies, 

175 West Jackson Blvd., Room 1601, 

Chicago, Illinois. 


MR. THOMAS M. BARGER, JR., Partner 
Livingston, Murphy © Barger, 

303 National Bank Bldg., 
Bloomington, Illinois. 


Mr. THOMAS P. CURTIN, Attorney of 
Record, 

Fireman’s Fund Indemnity Company, 

116 John Street, 

New York 38, New York 


MR. RUBEN A. DANKOFF, 

MacFarlane, Harris, Dankoff, Martin © 
Smith, 

Fourth Floor, Central Trust Building, 

Rochester 14, New York. 


Mr. MELVIN I. FRIEDMAN, 
Friedman, Lieberman &% Newson, 
102 Mercantile Building, 
Edmonton, Alberta, Canada. 


T. J. GELOOLY, 
Insurance Commissioner, 
Charleston, West Virginia. 


Mr. CHARLES F. GOLD (Replacement), 
Insurance Commissioner, 
Columbia, South Carolina. 


MR. FRED B. HANSON, 
135 South LaSalle Street, 
Chicago 3, Illinois. 


Mr. J. E. HORSLEY, 

Craig ®& Craig, Attorneys at Law, 
1803 Broadway, 

Mattoon, Illinois. 
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MR. HOWARD E. KOPF, 
Lambach, Kopf & Berger, 

1105 Davenport Bank Building, 
Davenport, Iowa. 


Mr. MuRL M. MAUPIN, Partner, 
Maupin & Dent, 

Dent Building, 

North Platte, Nebraska. 


Mr. HERBERT A. MCDEVITT, 

S/B Lumber Mutual Casualty Ins. Co. of 
New York, 

260 Fourth Avenue, 

New York 10, New York. 


Mr. PAUL BRITTON PAINE, Partner, 
Fraser, Paine % Edmonds, 

717 West Pender Street, 

Vancouver, British Columbia. 


MR. GEORGE A. RHOTEN, 
Rhoten, Rhoten & Speerstra, 
310 Pioneer Trust Building, 
Salem, Oregon. 


MR. RAYMOND J. SCULLY, 
Galli & Locker, 
80 John Street, 
New York 38, New York. 


Mr. GARLAND A. SMITH (Replacement) 

Life Insurance Commissioner and Chair- 
man of the Board, 

Austin, Texas. 


MR. FRED M. STULTS, JR., 
504 Broadway, 
Gary, Indiana. 


MR. ROGER C. WALSH, 
301 Joseph Vance Building, 
Seattle 1, Washington. 





HIGH HONOR TO A MEMBER 


On November 10, 1953, David Green, of Newark, N. J., was elected 
vice-president of the National Association of Independent Insurers. Con- 


gratulations and best wishes. 


Su Memoriam 


We sincerely regret that word has been received of the death of 
GEORGE B. BUTLER, life insurance commissioner of Texas and chairman 
of the board of insurance commissioners of that state. To his family, 


associates and friends we extend our deepest sympathies. 








